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The action by a depositor against a bank 
for refusal to honor checks is of infrequent 
occurrence, and therefore the law governing 
that class of actions is little understood. In 
a recent case before the Supreme Court of 
Tennessee—J. M. James Co. v. Continental 
National Bank—wherein many questions in- 
volving that particular form of action came 
up for determination, the defendant made 
the defense that the action is one of slander 
within the meaning of the statute of that 
State, providing that ‘‘avtions for slanderous 
words spoken shall be commenced within six 
months after the words spoken.’’ But the 
court reviewing the authorities, which are 
numerous on both sides of the question, held 
otherwise, and to the effect that such action 
is not one for slander by word of mouth. 


cu“ -»~-- 


An illustration of the difficulty which often 
besets the legislator who aims to suppress 
combinations, and of the cloudiness which 
seems to exist in the judicial mind in regard 
to suits growing out of such legislation, is fur- 
nished by Bradstreet’s Journal, wherein at- 
tention is called to a decision recently ren- 
dered by the Appellate Division of the New 
York Supreme Court. Some time ago it 
seems that one of the supreme court justices 
granted an order upon the application of the 
attorney-general appointing a referee to act 
under the so-called Donnelly anti-trust law 
in securing evidence upon which the attor- 
ney-general could base an action to annul the 
charter of the AmericanIce Company. The 
appellate division has handed down a decision 
vacating the order on the ground that the 
State anti-trust law was framed to prevent, 
through a civil action, the formation of 
trusts, but that a civil action could not lie 
against a trust which existed before the pro- 
ceedings were commenced against it. The 
court also held that the officers of the com- 
pany could not be compelled to testify as to 
matters in regard to which their answers 
might subject them to prosecution under 
the federal law or the law of another State. 
The court reached the decision vacating the 





original order by a simple majority, and the 
case will now go to the Court of Appeals, 
whose decision upon the points involved 
must remain for the time a matter of conject- 
ure. The law as to trusts and combinations 
still remains in an unevolved condition. 


NOTES OF IMPORTANT DECISIONS. 








LIMITATIONS OF ACTIONS—BAR WHEN CoM- 
PLETE—ENACTMENT EXTENDING PERIOD ON 
ContTrRactT.—In Ireland v. Mackintosh, 61 Pac. 
Rep. 901 decided by the Supreme Court of Utah 
it appeared that M gave I bis promissory note 
cated January 2, 1862, due one day after date. 
At that time and up to March 20, 1897, the statute 
of limitations on notes, etc., was four years, but 
at said last-mentioned date the act of the legisla- 
ture changed the period of limitation to six years. 
August 30, 1898, action was commenced on the 
note. Defendant pleads in bar the four-years 
statute. Plaintiff contends that that statute was 
expressly and by necessary implication repealed 
by the amendatory act; that the bar previously 
existing was removed thereby, and the right of 
action on said note revived. It was held that the 
bar of the statute was complete at the expira- 
tion of four years from the maturity of the note; 
and that the subsequent passage of an act: by the 
legislature increasing the period of limitation 
could not operate to affect or renew a cause of 
action already barred. It was held further that 
a new promise made after a cause of action is bar- 
red does not revive the former obligation, but 
creates a new one, which in its turn is subject to 
a bar by Japse of ,time as an original promise. 
And that although the bar of the statute of limita- 
tions may be waived unless pleaded, yet, until 
the bar is waived by some act of the party in 
whose favor it has accrued, the right to interpose 
it as a defense exists; and, once having accrued, 
it becomes a vested right, which cannot be taken 
away by legislative enactment. 








MASTER AND SERVANT—INJURY TO SERVANT— 
ASSUMED Risks—Not 1N LINE wiTH DutTy— 
KNOWLEDGE OF SERVANT’S EXPERIENCE.—The 
federal courts have recently decided some inter- 
esting cases involving the liability of master for 
injury to servant. 

In Ellsworth v. Metheney, 104 Fed. Rep. 119, 
decided by the United States Circuit Court of 
Appeals, Sixth Circuit, it was held that a coal 
miner who, during the noon hour, while not en- 
gayed in work, goes to a different part of the 
mine, for the purpose of mere companionship 
with another miner, is not, while so absent, en- 
gaged in the line of his duty so as to impose upon 
the employer the duty of a master to see that 
the entry through which he passes from and to 
the part of the mine where he is employed is 
kept in a safe condition for his passage. It was 
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further held, however, that where the miners in 
a coal mine, with the knowledge and implied 
consent of the owner, are accustomed to use 
the passages or entries in the mines-as a place 
for congregating or passing to and fro during 
the hours of recreation, it is negligence in the 
owner to introduce and extend along such an 
entry an electric wire which is dangerous to the 
life of those who come in contact therewith, 
without properly insulating or inclosing the same, 
or giving notice of the danger to those who, he 
should reasonably apprehend, are likely to be 
brought in contact with it, and such negligence 
will render him liable for the death of a miner 
who, in the accustomed use of the premises, and 
without knowledge of the danger or negligence 
on his own part, is killed by coming in contact 
with such wire. 

In Louisville & N.R. R. v. Miller, 104 Fed. 
Rep. 124, decided by the United States Circuit 
Court of Appeals, Sixth Circuit, it was held that 
it is the duty of a master who has actual notice 
that a servant is inexperienced in the work for 
which he is employed to use reasonable care in 
cautioning and instructing such servant in re- 
spect to the dangers he will encounter, and how 
best to discharge his duties, and he is not relieved 
from such duty by the fact that the servant so- 
licited the employment and represented bimself 
to be competent; nor does the servant by rea- 
son of such fact assume the risk from dangers 
of the employment of which he is ignorant and 
as to which he das been given no instruction, 
although they are ordinary hazards of the serv- 
ice, unless they are so obvious that even an in- 
experienced man would escape them by the 
exercise of ordinary care. It appeared that 
plaintiff applied for employment as a switchman 
in railroad yards, stating that be had no ex- 
perience in the work. He was assigned, on his 
request, without pay, to service under foreman 
as a ‘“‘cub’’ or learner, where he worked five 
days, at the end of which he induced the fore- 
man to recommend him by letters as competent 
for service as a regular switchman, upon which 
he was employed by the yardmaster, who knew 
the length of his experience, and assigned to 
duty without further advice, warning or in- 
struction. Four days later he was injured in 
attempting to make a coupling between cars of 
different construction, which could only be 
safely coupled in a certain way, of which he 
was ignorant. There was evidence that not less 
than four weeks’ service as a learner could prop- 
erly qualify a person to safely handle the various 
kinds of cars which ordinarily came into the 
yards. It was held that it could not be said, 
as a matter of law, that plaintiff assumed the 
risk, it not appearing that. the danger in making 
the coupling was obvious to an inexperienced 
man, and that a verdict for plaintiff on the 
ground that the railroad company failed in its 
duty to give plaintiff proper instruction would 
not be disturbed. 





In Felton v. Girardy, 104 Fed. Rep. 127, de- 
cided by the United States Circuit Court of Ap- 
deals, Sixth Circuit, it was held that a servant 
impliedly assumes the risks incident to the sery- 
ice be contracts to perform, and, in the absence 
of knowledge to the contrary, the employer may 
assume, as between them, that one applying for 
a particular employment possesses the skill and 
judgment requisite to the safe and proper per- 
formance of his duty; but if the employment be 
dangerous, as known to the master, who has 
also reason to know that the servant, from his 
youth, feebleness, intapacity, or inexperience, 
does not appreciate the dangers, the servant 
cannot, even with his own consent, be required 
to assume -the risk therefrom, unless he is 
cautioned and instructed sufficiently to enable 
him to comprehend them, and to do the work 
safely, with proper care on his own part. and 
the same rule applies where a servant is di- 
rected to do a temporary work outside of his 
regular employment, the danger from which is 
not obvious. It appeared that plaintiff’s intestate 
was employed as a boilermaker’s helper in the 
repair shops of defendant railroad company. 
During a holiday, when most of the other em- 
ployees were absent, he was directed by the fore- 
man of the shops to go into the firebox of a lo- 
comotive engine, which had steam up, and tighten 
the plug in a leaking flue of the boiler. The 
plug was a screw plug, and in attempting to 
drive it with a hammer he broke the threads, so 
that the plug was forced out by the pressure, and 
he was scalded to death by the escaping steam 
and water. It was shown that two kinds of plugs 
were used in leaky flues, one being screwed into 
the flue and the other driven; but it did not ap- 
pear that deceased knew such fact, and there was 
evidence tending to show that the repairing of 
such plugs was the work of an experienced boiler- 
maker, who could have told which kind the one 
to be repaired was, and that it should have been 
tightened with a wrench. There was also testi- 
mony that deceased objected to doing the work 
while the boiler was hot; saying he did not know 
what to do, or how todo it, but that he was or- 
dered back without instructions. It was held 
that on such evidence a motion to direct a verdict 
for defendant was properly overruled. It was 
further held that a statement by one applying 
for work in the boilermaker’s department of rail- 
road repair shops that he ‘thad had experience 
in that kind of work,’’ where he was employed 
only as a helper, did not justify the foreman in 
requiring him to do work which required the skill 
and knowledge of an experienced boilermaker to 
do with safety to himself, without giving him 
proper instructions, and he cannot be held, as 
matter of law, to have assumed the risk in doing 
such work. 


INSURANCE—ON BUILDING AND STOCK—PRE- 
MIUM PAYABLE IN A GROSS SUM—BREACH OF 
CONDITION.—Southern Fire Ins.Co. vy. Knight, de 
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cided by the Supreme Court of Georgia, involved 
among other questions one pertaining to in- 
surance upon which the authorities are diverse. 
It appeared that the policy sued on then insured 
both the stock of goods and the building in which 
it was contained. The premium due was a gross 
sum. ‘The question arose whether the breach of 
warranty relating solely to the goods, and which 
precluded a recovery for this loss, would also bar 
a recovery for the loss of the building. The court 
held that the policy was entire and indivisible 
though the contract insures different classes of 
property in separate amounts, and where such a 
policy insured both a building and a stock of 
merchandise therein contained, and provided 
that, in the event the insured failed to take an in- 
ventory of the goods at a time specified, ‘‘this 
policy shall be nall and void from such date,” a 
breach of this stipulation avoided the insurance 
on the building as well as on the stock of goods. 
The court said in part: 

~The parties contracted that ‘the policy’ should 
be void in case of failure to comply with the iron- 
safe clause. ‘he policy embraces insurance upon 
both the building and its contents, and the pre- 
mium is payable in a gross sum. ‘If the consid- 
eration to be paid is single and entire, the con- 
tract must be held to be entire, although the 
subject of the contract may consist of several 
distinct and wholly independent items.’ 2 Pars. 
Cont. *519. It was competent for the parties to 
make two separate and distinct contracts, one 
covering the goods, and the other the building, 
but they did not see proper to do this. They 
combined the two, and made the consideration 
moving towards the insurer a gross sum. They 


further provided that the contract, not a part of | 


it, should be void under certain conditions. It 
may perhaps seem to be unreasonable that, sim- 
ply for a failure to take an inventory of the stock 
of goods, the plaintiffs should be precluded from 
recovering the value of the building. But this 
does not affect the question. The question is, 
what have they agreed upon? If there was any 
room to doubt as to the intention of the parties, 
that construction which is most reasonable and 
most consonant with justice would be applied. 
But there is none. The parties have deliberately 
chosen to enter into an agreement whereby the 
policy shall be forfeited if the insured fails to do 
certain things, and he has failed to comply with 
his agreement. In such a case there is but one 
thing for thé courts to do, and that is to enforce 
the agreement as made. The question as to 
whether a policy of insurance, such as is involved 
in tbe present case, constitutes a separable or an 
entire contract, is no new question. It has been 
the subject of numerous decisions by the courts 
in this country, and they are in hopeless and ir- 
reconcilable conflict. The weight of authority 
is to the effect that the contract is entire, and 
that the breach of a warranty which relates 
solely to one class of property will avoid the 
entire policy, if the contract so provides. Text 





writers of great learning and ability bave, after 
reviewing the decisions on both sides of this 
question, reached the conclusion tbat the con- 
tract is indivisible. We quote the following from 
1 Wood, Fire Ins. p. 384: ‘It is difficult to under- 
stand how it can be held that these contracts are 
several, when a gross premium is paid for the 
entire insurance. The court cannot say, as a mat- 
ter of law, neither can the fact be shown, tbat the 
insurer would have been satisfied to take the risk 
separately at the same premium. By consenting 
to pay a gross premium for the insurance, the 
assured has signified his willingness to let the 
policy stand as an entire contract, subject in all 
its parts to the conditions imposed by the insurer ; 
and there is neither reason nor equity in permit- 
ting the assured, after he has violated one of the 
conditions of the policy as toa part of the risk, 
to turn around and say that this condition only af- 
fected that portion of the risk to which the breach 
related.’ Mr. Ostrander, after an elaborate re- 
view of the decisions, reaches the conclusion that 
those which hold the contract to be entire an- 
nounce the sounder and better rule. Ostr. Fire 
Ins. § 23 et seg. See aiso2 Joyce, Ins. § 1931; 1 
May, Ins. § 277. In support of the views herein 
announced, we find the courts of last resort of 
Maine, Wisconsin, Maryland, Minnesota, Vir- 
ginia, New Hampshire, Massachusetts, Vermont, 
Pennsylvania, New Jersey, Michigan, Indiana, 
Arkansas, [owa, Alabama and Connecticut. It 
would not be profitable here to do more than cite 
the decisions of the courts. Reduced to their 
last analyses, they simply hold that the premium 
being for a gross sum .evidences an intention on 
the part of the parties that the contract should be 
treated as entire, and that the intention of the 
parties, when ascertained, must be enforeed. See 
Richardson vy. Insurance Co., 46 Me. 394; Barnes 
v. Insurance Co., 5] Me. 110; Hineman v. Insur- 
ance Co., 36 Wis. 159 (Syl. point 7); Burr v. In- 
surance Co., 84 Wis. 76, 54 N. W. Rep. 22, 36 Am. 
St. Rep. 905; Insurance Co. v. Assum., 15 Md. 165; 
Bowman v. Insurance Co., 40 Md. 620; Plath v. 
Insurance Co., 23 Minn. 479; Moore v. Insurance 
Co., 28 Gratt. 508; Baldwin v. Insurance Co., 60 
N. H. 422; Friesmuth v. Insurance Co., 10 Cush. 

587; Lee v. Insurance Co., 3 Gray, 583; Kimball 

v. Insurance Co., 8 Gray, 33; McGowan v. Insur- 
ance Co., 54 Vt. 211; Gottsman v. Insurance Co., 

56 Pa. St. 210; Trustees of Fire Assn. v. William- 

son, 26 Pa. St. 196; Martin v. Insurance Co. (N. 

J. Sup. ), 31 Atl. Rep. 213; Insurance Co. v. 

Resh, 44 Mich. 55; McQueeney v. Insurance Co. 

(Ark.), 125. W. Rep. 498; Garver v. Insurance 

Co. (Iowa), 28 N. W. Rep. 555; Assurance Co. v. 

Stoddard (Ala.),7 South. Rep. 379 (Syl. point 5) ; 

Essex Sav. Bank v. Meridan Fire Ins. Co. (Conn.), 

17 Atl. Rep. 930. It is true that none of the cases 

above cited dealt with a breach of the iron-safe 

clause, but in many of them the condition in the 

policy which was violated had no more connec- 

tion with the property for which a recovery was 

sought than does the iron-safe clause to the 
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building insured by the policy herein involved. 
In principle the cases are exactly in point. Op- 
posed to this view are decisions of the court of 
last resort of Nebraska, Colorado, Kansas, and 
Missouri. See Insurance Co. y. Schreck (Neb.). 
43 N. W. Rep. 340. 6 L. R. A. 524; Insurance 
Co. v. Fairbank (Neb.), 49 N. W. Rep. 711; In- 
surance Co. y. Barker (Colo. App.), 41 Pac. Rep. 
513; Insurance Co. v. York (Kan. Sup.), 29 Pac. 
Rep. 586; Insurance Co. v. Saindon (Kan. Sup.). 
36 Pac. Rep. 983; Loehner v. Insurance Co., 17 
Mo. 247; Trabue vy. Insurance Co. (Mo. Sup.), 25 
S. W. Rep. 848, 23 L. R. A.719. The courts of 
New York and Indiana seem to have been at dif- 
ferent times on both sides of the question now 
under consideration. Smith v. Insurance Co., 25 
Barb. 497; Kiernan v. Insurance Co. (Sup.), 30 
N. Y. Supp. 892: Merrill v. Insurance Co., 73 N. 
Y. 452; Pratt v. Insurance Co. (N. Y.), 21 Ins. 
Law J. 146; Havens v. Insurance Co. (Ind. Sup.), 
12 N. E. Rep. 137; Insurance Co. v. Pickel (Ind. 
Sup.), 21 N. E. Rep. 546. Our conclusion is that 
where an insurance policy is issued in consid- 
eration of a gross premium. and provides that 
the policy shall be void in the event of a breach 
ofacertain condition therein named, and this 
condition is broken, no recovery can be had on 
the policy, though separate classesof property 
are therein insured, and though the stipulation 
violated relates solely toa matter which could 
have connection with but one of these classes." 





IT IS NOT A STATE LECISLATIVE FUNC- 
TION TO DETERMINE THE AMOUNT OF 
SPECIAL BENEFIT OF A PUBLIC IM- 
PROVEMENT TO ADJACENT LANDS, 
HENCE A _ SPECIAL ASSESSMENT 
BASED ON SUCH DETERMINATION 
VIOLATES THE FOURTEENTH AMEND- 
MENT! 








Il. 


The correctness of a legal proposition 
should certainly not be decided by the mere 
number of unconsidered asseverations that 
may be found repeated in printed court opin- 
ions, but it should be decided according to 
sound legal principles and real reasons. A 
sound proposition is naturally reinforced by 
true and consistent reasons from every di- 
rection, while a false proposition is refuted 
by the contradictions offered in its support. 

See. 1. In the preceding article we have 
cjted authorities showing that a legislative 
assessment of the entire cost of a public im- 
provement against adjacent lands by the 
front foot, or area thereof, is not the legal 
equivalent of exceptional benefit of the im- 


,. 2 See previous articles, 51 Cent. L. J. pp. 243, 423. 





provement to the lands assessed, and is there- 
fore void as a benefit assessment.? In the 
present article we propose a further and more 
direct reference to the State court decisions, 
heretofore referred to, upholding the front 
foot and area rules of special assessments, 
which assert, as their conclusion, that it is a 
State legislative prerogative to determine the 
existence and extent of exceptional benefit 
the lands of a district or part of a city re- 
ceive, or will receive, from a public improve- 
ment, and whether these benefits equal the 
cost of the improvement and the amounts as- 
sessed against the several parcels of land in 
the particular district. The premise of these 
decisions is that the prerogative is legislative 
because there can be no taxation without 
legislative enactment. It might as well be 
said that the legislature can exercise judicial 
and executive functions because it can create 
a court and provide for the appointment and 
election of its judicial and executive officers, 
and confer jurisdiction and authority upon 
them. It certainly needs no authority to 
prove that this is not true. The judges, as- 
serting the validity of statutes creating and 
conferring power to specially assess of lands, 
according to their frontage or area, in 
a particular district to pay the entire cost of 
a public improvement, because of an asserted 
legislative prerogative, make some strange 
and disparsging admissions to that view. 
Some of these will now be noticed. 

(a) They have said that in extreme cases, 
where the assessment will result in the con- 
fiscation of property, the courts could and 
would withhold the enforcement of the front 
foot or area methods of assessment.*® 

(b) Other courts, enforcing the front foot 
rule of special assessments, have said that 
this method of taxation was constitutional 
only in densely populated districts, and that 
whether the district was one in which a 
special tax should be imposed to the extent 
of the cost of a public improvement was a 
question of fact in each case.* In Cleveland 
v. Tripp the Rhode Island court, after as- 


2 See authorities in note 37, 51 Cent. L. J. 427. 

8 Webster v. City of Fargo (N. Dak.), 82N. W. Rep. 
784; Hadley v. Dague (Cal.), 62 Pae. Rep. 501. Dis- 
senting opinion in Norwood v. Baker, 172 U. S. 298. 

4 Seely v. Pittsburg, 82 Pa. St. 360; Kaiser v. Wise, 
85 Pa. St. 366; McKeesport v. Soles, 165 Pa. 628; 
Sperry v. Flygare (Minn.), 83 N. W. Rep. 177. 
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serting its view in favor of a front foot as- 
sessment according to the statute, said 
(citing the Pennsylvania decisions): ‘‘It is 
admitted that these reasons are valid only in 
respect to improvements in the compact parts 
of large towns and cities, and that an assess- 
ment by the front foot for a street improve- 
ment extended to rural lots, or farm lands, is 
so plainly unfair and extortionate that it 
cannot be sustained.’’® 

These views are scarcely reconcilable with 
the assertion that it is a legislative preroga- 
tive to determine the existence and extent of 
the special benefit to landsin a particular dis- 
trict assessed to pay for a public improve- 
ment. A statute authorizing a front foot 
assessment of private property to pay the 
cost of improving every street and alley ina 
city, without exception, is a valid or invalid 
enactment for the improvement of every 
street and alley therein. It is certainly not 
the prerogative of a court, in the face of such 
a statute, to make exceptions and say that 
the statute is valid as to one street, or part 
of a street, and invalid as to another street, 
or part of a street. A court possesses no 
such superintending and discretionary au- 
thority over any legislative prerogative. It 
is the prerogative of the legislative depart- 
ment to determine what shall be the law; it 
is no prerogative of a court to revise, alter, 
or limit the law made by the legislature 
to particular cases whenthe legislature 
has said it shall cover all cases. A legis- 
lative act either covers all cases expressed, 
or it falls as void altogether. A court can- 
not save a statute from the condemnation of 
the constitution by narrowing its scope to 
the cases which the legislature could have 
covered when the statute itself is more com- 
prehensive.* The courts will or should take 
judicial notice of the large amount of out- 
lying unimproved lands in every city that 
would not be benefited in increased value 
equal to the cost of the public improvements, 
but would be confiscated, if taxed according 
to their frontage or area, with the entire cost 


513 R. I. 61. 

6 Cooley, Const. Lim. (6th Ed.) 87, 109, 201, 202; 
Sutton v. The State, 96 Tenn. 696; Reelfoot Lake 
Levee Dist. v. Dawson, 97 Tenn. 174; Ragan v. Farm- 
ers’ L. & Tr. Co., 154 U. S. 397; United States vy. 
Coombs, 12 Pet. 72; National Bank of Republic v. St. 
Joseph, 31 Fed. Rep. 218. 








of boulevards, street pavements, granitoid 


sidewalks, sewers, etc. The inequality of 
benefit to lands by the frontage on any pub- 
lic improvement extending from one end of 
the city to the other, is self-evident. There 
is scarcely a street extending from any side to 
the other of the corporate limits of any city 
that a part of it does not run through many 
blocks of lands, much of which would not be 
increased in market value by the improve- 
ments aforesaid equal to a front foot assess- 
ment therefor. ‘‘Extreme cases are aallow- 
able to test a legal principle,’’ said Chief 
Justice Shaw.‘ 


If the Rhode Island, Pennsylvania and 
Minnesota courts are correct in holding that 
the front foot rule of assessment to pay the 
whole cost of a public improvement is valid 
only in densely populated portions of a city, 
and where the cost of the improvement will 
not exceed the increased value of the prop- 
erty in the particular district, then it follows , 
that a legislative act is void which does not 
limit the exercise of this municipal authority 
to these parts of the city.* It is a universal 
rule that a statute is not to be condemned 
for what has happened, but for what may 
happen by virtue of its authority.’ It is not 
permissible to escape the unconstitutionality 
of a city charter, which confers excessive au- 
thority, by a claim that the city officers are 
presumed to be law abiding, and will not ex- 
ercise the excessive authority conferred by 
the law upon them, but will keep within the 
boundaries fixed by the constitution. ‘This 
is a government of laws, and not of men.’’” 

(c) The Supreme Court of Missouri is one 
of the courts asserting that it is the preroga- 
tive of the State legislature, by general law 
or special law, to determine the existence, 
ratio and extent of special benefit of a public 
improvement to the lands in a particular dis- 
trict, against which the whole cost of the im- 


7 Commonwealth v. Essex Co., 13 Gray, 253. 

8 St. Louis v. Heitzeberg Packing Co., 141 Mo. 376; 
State v. Mott, 61 Md. 297. 

* Colon .v. Lisk, 1538 N. Y. 194; Dexter v. City of 
Boston (Mass.), 57 N. E. Rep. 380; Brown v. City of 
Denver, 7 Colo. 305; St. Louis v. Allen, 53 Mo. 55; 
Collins v. New Hampshire, 171 U/S. 33, 34; Hender- 
son v. Mayor, ete., 92 U. S. 268; Minnesota v. Barber, 
183 U. S. 813. 

10 Ragan vy. Farmers’ L. & Tr. Co., 154 U. S. 399; 
Yick Wo v. Hopkins, 118 U. S. 356; St. Louis v. 
Heitzeberg, 141 Mo. 376, 
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provement, may be charged." Strangely in- 
consistent, the same court has repeatedly. and 
without dissent on this proposition, for more 
than forty years, enforced statutes of the 
State conferring the same prerogative upon 
the State circuit courts of St. Louis and Kan- 
eas City, to-wit.: the determination of the 
existence, ratio and extent of special benefit 
of a proposed city street, boulevard or park 
improvement to adjacent lands in a pre- 
scribed benefit district, and to render a judg- 
ment for the amount thus determined against 
the adjacent lands to pay for the proposed 
improvement. 

These Missouri legislative acts authorized 
the city council of these cities to prescribe 
by ordinance a benefit district within which 
lands should be deemed benefited by the pro- 
posed improvement ; that after this, the State 
circuit court should, on application of the 
city, cause notice to be given and appoint a 
, jury or board of commissioners who should 
view the lands in the prescribed benefit dis- 
trict, hear the testimony of the witnesses of 
the parties interested offered in court, and 
under the instructions of the court render 
their verdict charging the lands respectively 
in the prescribed district with the amount of 
benefit of the proposed improvement thereto, 
upon which verdict, if approved by the court, 
a judgment was by the statute to be entered 
and it is decided, that the jury in determin- 
ing the existence, ratio and extent of benefit 
aforesaid, was not bound to assess all lands 
in the prescribed district, but could exercise 
their own judgment and assess or not assess 
any piece or parcel of land in the district as 
they might believe it specially benefited or 
not, by the proposed improvement.” Both 
lines of the Missouri decisions cannot be cor- 
rect. There is not a State prerogative that 
may be concurrently exercised as legislative 
or judicial. Each prerogative properly be- 
longs to the one or the other, and in no in- 
stance to both of these departments. On 


1 §1 Cent. L. J. pp. 426, 427, notes 31 and 32. 

12 (1857) St. Louis v. Garrett, 25 Mo. 505; (1888) St. 
Louis v. Ranken, 96 Mo. 497; (1889) Kansas City v. 
Baird, 98 Mo. 216;_ (1895) Kansas City v. Smart, 128 
Mo. 272; (1896) Kansas City v. Ward, 134 Mo. 173; 
(1898) Kansas City v. Bacon, 147 Mo. 260. See also 
Bauman vy. Ross, 167 U. S. 548; Bryant v. Robbins, 70 
Wis. 270. 

13 Kansas City v. Baird, 98 Mo. 216; Kansas City v. 
Smart, 128 Mo. 294. 





this subject the Missouri court has said: 
‘If there is anything settled in our system of 
government, it is the complete separation of 
their functions. ’’" 

(d@) When a State legislature dele gates 
power toacity to build sewers, grade and 
pave streets, etc., at the cost of adjacent 
lands in a particular district created by the 
city authorities, and the act specifies that 
lands are to be assessed according to the ex- 
ceptional benefit received from the particular 
improvement, unless the legislative act or a 
municipal ordinance shall provide for notice 
and a hearing to the owners of the lands in 
the particular district on the question of the 
existence and extent of the benefit to their 
lands, a municipal assessment thereunder de- 
prives these owners of their lands without 
due process of law,andisinvalid. This prop- 
osition is declared and enforced universally 
because the measure and standard of excep- 
tional benefit as the statutory limit of the 
right to make the assessment renders an in- 
quiry and consideration of the facts in each 
case necessary to a proper determination of 
the amount to be assessed against each par- 
cel of land in the particular district, as its 
portion of benefit of the improvement, not 
shared by other lands outside of the particu- 
lar district.” These authorities negatively 
prove at least this much; that when excep- 
tional benefit of a public improvement to the 
lands assessed is the standard or principle of 
their assessment, that the determination of 
the existence, ratio and extent of benefit to 
each parcel so assessed is a non-legislative 
prerogative. For if alegislative prerogative 
it could ke exercised without notice or hear- 
ing to the owners of the lands assesed or 
conferred upon the city legislative body to 
be exercised in like manner without notice 
or hearing. The standard of assessment im- 
posed by the legislative act held to require 
notice and a hearing, to-wit, exceptional 


14 State v. Adams, 44 Mo. 588. 

1s Bellingham Bay & Co. v. New Whatcom, 172 U. 

S. 318; Stuart v. Palmer, 74. N. Y. 183, 189, 1905 R. R. 
ox Cases, 13 Fed. Rep. 723; Cooley on Taxation (2d 
Ed.) 655; Norfolk v. Young, 97 Va. 728; Brown vy. 
City of Denver, 7 Colo. 305; Ulman v. Mayor, etc., 72 
Md. 587; Whiteford Township v. Probate Judge, 53 
Mich. 180; Philadelphia v. Scott, 81 Pa. St. 80; Deitz 
vy. City, 91 Wis. 422; Trustees of Griswoid College vy. 
City, 65 Iowa, 633; Hutchinson v. Storrie, 92 Tex. 686; 
Sears vy. Street Comrs., 173 Mass. 350. 
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benefit to the lands assessed, is precisely the 
same standard as that forced upon the States 
by the fourteenth amendment to justify such 
special assessment.'® 

An arbitrary State legislative tax 
of the entire cost of a public improvement on 
adjacent lands without regard to the benefit 
thereto (in excess of general benefit to other 
lands not tsxed at all) being equal to the 
cost of the improvement deprives the owners 
of the lands assessed of their property for 
public use without just compensation, denies 
them an equal protection of the law and vio- 
lates the fourteenth amendment.” ‘'The 
great purpose of the requirement (due proc- 
ess of law) is to exclude everything that is 
arbitrary and capricious fa iegislation affect- 
ing the rights of the citizen.’’”* The taxing 
power originally, and until modified by con- 
stitutional provision, was wholly a legislative 
prerogative. The legislature was not re- 
stricted as to its method, subjects or extent 
of taxation. [tis not sonow. State taxing 
power is now incumbered with constitutional 
conditions in its exercise, that require the 
the exercise of functions that are essentially 
of a non-legislative character. Property is 
now required to be taxed for general pur- 
poses according to its value; lands of a par- 
ticular district may be also taxed with the 
cost of a public improvement to the extent 
they receive an exceptional benefit from such 
improvement not received by other lands not 
assessed. These are the standards or princi- 
ples to which all State taxation is now lim- 
ited. (See preceding article, 51 Cent. L. J. 
$23.) It cannot be a proper function of a 
State legislature to determine and declare, 
how much a particular horse or piece of land 
is worth, or, by general rule, how much all 
horses and lands respectively are worth, or 
how much each parcel of landin a described 
district of a city or town is benefited by a 


sec. 2. 


16 See authorities cited in 51 Cent. L. J. pp. 424, 425, 
secs. 3 and 4. 

17 See authorities cited in 51 Cent. L. J. pp. 425 (note 
24) 426 (notes 25 to 28 inclusive). 

18 Dent v. West Virginia, 129 U. S. 124, p. 425, 
(note 24.) 426, (notes 25 to 28 inclusive). See also 
Caldwell v. Texas, 187 U.S. 692; Ragan v. Farmers’ 
L. & Tr. Co., 154 U. S. 899; Hovey v. Elliott, 107 U. 
S. 417; American Sugar Refining Co. v. Louisiana 
(Sup. Ct. U. S., decided Oct. 19, 1900), 21 Sup. Ct. Rep. 
43; Ulman v. Baltimore, 572 Md 92; St. Louis v. Heit- 
zeberg Packing Co., 141 Mo. 876; Wilkinson vy. Le- 
jand, 2 Pet. 627. 





particular public improvement in excess of 
the benefit to other lands in such city or 
town not assessd for the improvement, 
and whether the exceptional benfits, to the 
lands ia any particular district: that may be 
created, will equal the cost of a pro- 
posed improvement or the amount speci- 
ally’ assessed. The determination of these 
things would seem to be beyond question, 
the exercise of functions not properly be- 
longing to the legislative department.'’? In 
Newby v. Platte Co., the Supreme Court of 
Missouri, stating as a part of the bistory of 
the exercise and the modification of legisla- 
tive power in that State in the matter of tax- 
ation said: ‘‘Our State revenue is assessed 
against persons in respect to such of their 
property as the legislature selects for taxa- 
tion and in proportion to the value of it; 
while formerly, under the territorial govern- 
ment, it was levied arbitrarily on property at 
specific sums, fixed by the legislature 
(Geyer’s Dig. Revenue, secs. 1, 2,4, 9); 
certainly one effect of the constitutional pro- 
vision under consideration is to forbid the 
ancient mode of assessment and to require 
the legislature, in the imposition of taxes on 
persons in respect to their property, to as- 
sess them according to the value of ‘the prop- 
erty selected as the objects of taxation, and 
not at arbitrary fixed rates, prescribed by 
the legislature.’’”® Judge Cooley in speak- 
ing of assessments generally and assessing 
officers says: ‘‘That the duty of these offi- 
cers calls into action the judicial function is 
unquestionable.’’?! Again he says upon the 
subject of taxing property according to its 
value: ‘‘It cannot be assessed without in- 
quisitorial process of some kind.’’”’ In 
Hagar v. Reclamation District, the Supreme 
Court of the United States said: ‘‘Of the 
different kinds of taxes which the State may 
impose, there is a vast number of which, 
from their nature, no notice can be given to 
the taxpayer, nor would the notice be of any 
possible advantage to him, such as poll taxes, 


19 Cooley on Taxation (2d Ed.), 35, 788; Jn re House 
Bill, 9 Colo. 625; Hagar v. Reclamation District, 111 
U. 8. 710; Norfolk v. Ellis, 26 Gratt. (Va.) 242; Nor- 
folk v. Young, 97 Va. 728; Dillon, Munic. Corp. (4th 
Ed.) sec. 802a. 

20 25 Mo. 271 2. 

21 Cooley on Taxation (2d Ed.), 788. 

22 Td. 35. See also /n re House Bill, 9 Colo. 625. 





464 CENTRAL LAW JOURNAL. 


No. 24 








license taxes (not dependent upon the extent 
of his business), and generally, specific taxes 
on things or persons, or occupations. In 
such cases the legislature, in authorizing the 
tax, fixes its amount, and that is the end of 
the matter. * * * In such cases there is 
no necessity for notice or hearing. The 
amount of the tax would not be changed by 
it. But where a tax is levied on property 
not specifically, but according to its value, 
to be ascertained by the assessors appointed 
for that purpdse upon such evidence as they 
may obtain, a different principle comes in. 
The officers in estimating the value act judi- 
cially.’ 

Judge Dillon says: ‘Wherever the principle 
is adopted that assessments for local improve- 
ments can be justified only to the extent of 
special benefits actually received and must be 
apportioned accordingly, * * * the question 
of the existence and extent of benefits be- 
comes in its nature judicial.’’™ 

‘*It has always been a part of the judicial 
function to determine whether the act of one 
party (whether that party be a single individ- 
ual, an organized body or the public asa 
whole) operates to devest the other party of 
any rights of person or property.’’™ 

It is a legislative prerogative to authorize 
(not impose) special taxation of lands toa 
distance of 150 feet on either side of a road 
to pay for its improvement, in so far as these 
lands may be benefited by the road improve- 
ment in excess of other lands outside of the 
particular district ; but this is a very different 
thing from a legislative imposition of the en- 
tire cost of the road improvement on the 
lands fronting thereon to a depth of 150 feet 
without any limitation or proviso requiring 
that the exceptional benefits to the lands in 
the particular district shall in fact equal the 
cost of the improvement. 

Judge Leonard in furthef expressing the 
opinion of the court in Newby v. Platte Co., 
said: ‘‘The rule of constitutional law being 
that private property can not be taken for 
public use, without a just compensation, it 
follows that what is to be considered as com- 
pensation within the meaning of the clause is 
a question of law for the courts, and not a 

23111 U. 8. 709 and 710. 

24 Dillon, Munic. Corp. (4th Ed.) Sec. 802a. 

2% Ragan v. Farmer’s Loan & Tr. Co., 154 U.S. 399, 





matter for the legislature ; and, under such a 
constitution as we have supposed with no 
other power over private property than that 
of taking it for public use upon making the 
owner a just compensation, it would be quite 
beyond the scope of the legislative authority 
to declare that the benefit derived by the 
landowner from the road is the just compen- 
sation secured by the constitution.’’” 

There is not a reason why this does not 
equally cover exceptional benefits to lands as- 
sessed. -The authorities cited in preceding 
article decide that the exceptional benefit of 
a public improvement to the lands of a par- 
ticular district, is the requisite just compen- 
sation for their special assessment for public 
use.” 

The Court of Appeals of Virginia, in Nor- 
folk v. Ellis, decided the precise point. It 
held a statute unconstitutional which imposed 
the cost of a street improvement on adjacent 
lands according to their frontage without re- 
ference to special benefit. In speaking of 
the nature of the function determining the 
existence and extent of special benefit as just 
compensation and as the limit and measure 
of legislative right to authorize a special as- 
sessment, the court says: ‘‘It is in facta 
judicial inquiry and should be proceeded 
with as such. * * * The determination of 
what constitutes a benefit, and its valuation, 
says Mr. Sedgwick, are judicial acts, which 
do not pertain to the legislative function. 
Sedgwick on Const. Law pp. 169, 174, 175, 
a7.""" 

Not being a legislative function cannot be 
dispensed with by statute.” 


2625 Mo. 263. See also Harness vy. Chesapeake, ete. 
Canal Co., 1 Md. Ch. 248; Householder y. Kansas City, 
88 Mo. 488 and 496. 

27 51 Cent. L. J. 426. 

23 26 Gratt. (Va.) 242. See also Norfolk v. Young, 
97 Va. 728; Philadelphia v. Scott, 81 Pa. St. 80; Chicago 
v. Larned, 34 Ill. 277, 278; Creote vy. Chicago, 56 Ill. 

27; Davis v. Board of Comr’s, 65 Minn. 313; Hoyt y. 
City, 19 Mich. 48, 44; Butler v. Supervisors, 26 Mich. 
22, 23; Stewart v. Palmer, 74 N. Y. 190, 191° Jn re 
4th Avenue, 3 Wend. 452; Com’rs v. State, 50 Ohio 
St. 661; Bauman v. Ross, 167 U. S. 548; Fallbrook 
Irrig. Dist. v. Bradley, 164 U. S. 112; Bradshaw vy. 
Omaha, 1 Neb. 80; Felix y. Board Co. Com’rs. (Ky.), 
62 Pac. Rep. 667; Parker v. Detroit 103 Fed. Rep. 
357; Cooley on Taxation (2d Ed.), 363; Cooley, Const. 
Lim. (6th Ed.) 109, 110, 602, and particularly page 125. 
See, also, authorities in note 15, supra. 

29 McCready v. Sexton, 29 Iowa, 356; Abbott v. Lin- 
denbower, 42 Mo. 162. 
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But it will be said that the decisions of the 
State supreme courts are conclusive as to the 
respective prerogatives of their legislative 
and judicial departments. State decisions 
will not be followed by the federal courts 
where they are contradictory or are ‘‘but os- 
cillations in the course of judicial settlement,”’ 
or where to follow them is ‘‘to make a sacri- 
fice of truth, justice and law,’’® nor where 
the question is one of equal protection, due 
process of law or just compensation for 
private property taken for public use. 

(a) Certainly no prerogative can be said 
to have been conclusively determined, to be- 
long, by reason of legislative exercise and 
State judicial approval to the legislative de- 
partment, when the same prerogative has 
been conferred by the same legislative de- 
partment upon the same judicial depa: tment 
and repeatedly and continuously exercised 
and approved as a judicial-function, without 
a dissent, for more than forty years. 

A State court on one occasion turns 
down the objections of the property owner 
to a special assessment of adjacent lands 
to pay the cost of a public improve- 
ment, as not in violation of the State constitu- 
tion requiring lands to be taxed according to 
value, uniformly on all property, and not 
annually in excess of a limited per cent. onits 
assessed value, with the observation, ‘‘that 
the property is assessed in respect to the 
benefit derived from the improvement; it isa 
tax on the benefits rather than a tax on the 
property and is therefore not obnoxious to 
the constitutional requirement.’’*? And yet 
afterward, when confronted by the property 
owner burdened with an assessment against 
his property to pay for a public improvement, 
which is not a benefit but an injury to his 
property, the same court then devlared the 
law thus: ‘‘The property is not assessed ac- 
cording to benefit but according to its front- 
age, the fact that the property may not be 
benefited, but injured by the improvement, 
can make no possible difference to the valid- 
ity of the tax imposed by the authority of the 


0 Gelpecke v. City of Dubuqué, 1 Wall. 176. 

31 Yick Wo v. Hopkias, 118 U. 8. 357; Bush v, Ken- 
tucky, 107 U. S. 110, 120; Castillo v. McGonico, 168 U, 
S. 683; Chicago, Burlington, etc. R. R. Co. vy. Chicago, 
166 U. S. 235; Smith v. Ames, 169 U. S. 467, 


82 St. Louis v. Farar, 80 Mo. 588. 





legislature.’’ Such a course of State judicial 
decision is certainly not controlling au- 
thority in the federal courts.” 

(b.) State supremacy over private prop- 
erty was ended by the fourteenth amend- 
ment. The requirement of due process of 
law in State procedure, was certainly intend- 
ed to confine the legislative power to the ex- 
ercise of purely legislative functions, the ju- 
dicial and executive powers to functions ap- 
propriate to their respective departments, 
and whenever one of these State departments 
exercises a fanetion not properly belonging 
to it, if its action affects private right, the 
fourteenth amendment is violated.™ 

For the future protection of private prop- 
erty against arbitrary municipal assessments 
in favor of politizal contractors, it is plainly 
necessary that no thought of expediency 
should relax or displace the just limit to 
special assessment against adjacent lands to 
pay for a public improvement declared and 
enforced in the Norwood case. , 

Kansas City, Mo. R. H. Frevp. 


33 Keith v. Bingham, 100 Mo. 300; Moberly v. Hogan, 
181 Mo. 19. See also MeQuiddy v. Smith, 67 Mo. 
App. 205. Compare Morrison v. Morey, 146 Mo. 564. 

34 State ex rel Pittman, 44 Mo. 587; Western Union 
Tel. Co. v. Myatt, 98 Fed. Rep. 335; Kilbourne v. 
Thompson, 108 U. S. 190, 191; Cooley, Const. Lim. 
(6th Ed.) 206, 207. i 








MUTUAL BENEFIT INSURANCE—BENE- 
FICIARIES—MURDER OF ASSURED— 
RIGHTS OF ASSIGNEE —LIABILITIES 
OF COMPANY. 


SCHMIDT v. NORTHERN LIFE ASSN. 
Supreme Court of Iowa, Oct. 6, 1900. 

1. Where the beneficiary in a benefit certificate of 
insurance murdered the assured, she thereby forfeited 
all rights under the certificate; and hence neither her 
children, as her heirs (she being still alive), nor her 
assignee, could recover thereon. 

2. Where the beneficiary in a benefit certificate of 
insurance: murdered the assured, the company’s lia- 
bility was not thereby terminated, but the benefits 
under the certificate reverted to and became a part of 
the assured’s estate, and his administrators could re- 
cover thereon for the benefit of those who would have 
been entitled to the insurance in the absence of any ‘ 
designation of a beneticiary. 

DEEMER, J.: The defendant is a mutual bene- 
fit society organized under the laws of this State. 
On the 10th day of July, 1897, it issued a certifi- 
cate of insurance on the life of Claus Behrens, 
payable to Christina Maria Behrens, her heirs or 
legal representatives, under which the benefi- 
ciary was entitled to share in the funds of the &s- 
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sociation to the amount of $2,000. After the is- 
suance of the certificate the beneficiary caused 
the death of the insured (her husband), by ad- 
ministering to him a lethal dose of poison. See 
State v. Behrens (lowa), 79 N. W. Rep. 387. No- 
tice and seasonable proofs of the death of the in- 
sured were made to the ,association; but, as it 
failed to pay the amount promised in its certificate, 
plaintiff, as the administrator of the estate of 
Claus Behrens, deceased, commenced this action, 
claiming that, as the beneficiary took the life of 
the assured, she could not recover. and that she 
held the legal title to the proceeds of the certifi- 
eate in trust for the benefit of the estate of de- 
ceased. Henry Vollmer. who received an assign- 
ment of the certificate from the beneficiary after 
the death of the insured, intervened in the action, 
and asked that the amount due on the certificate 
be paid to him. Defendant answered this peti- 
tion. pleading the facts above recited asa defense 
to his (intervener’s) claim, and made a motion 
for judgment on the pleadings. This motion was 
sustained, and Vollmer also appeals. Christina 
sebrens, the beneficiary, has two children,— 
Hulda Bendt and Paula Behrens. The former 
also filed a petition of intervention, in which she 
made claim to one-fourth of the proceeds of the 
certificate (one-half of her interest having been 
assigned to Henry Vollmer), as an heir of the 
beneficiary named in the certificate. To this the 
defendant demurred, and its demurrer was sus- 
tained. From that ruling Hulda Bendt appeals. 
In his reply to the answer to his petition of in- 
tervention, Vollmer set forth the assignment 
made to him by Hulda Bendt, and asked judg- 
ment thereon for one-fourth the amount of the 
proceeds of the certificate. ‘The motion filed by 
defendant for judgment on the pleadings, tender- 
ing the issue between Vollmer and the defendant, 
was grounded, among other things, on the propo- 
sition that his claim to one-fourth of the proceeds 
in virtue of the assignment from Hulda Bendt 
was not properly pleadable in a reply. 

Aside from the issue tendered by the petitions 
of intervention, the question presented may be 
stated in this wise: Where a certificate in a mu- 
tual benefit society is made payable to a third 
party, as beneficiary, who afterwards feloniously 
causes the death of the insured, can the adminis- 
trator of the insured recover the benefits provided 
in the certificate? Before going to that question, 
it is well to consider the intervener’s appeals. 
The certificate provides that on satisfactory proof 
of death, and it appearing that the member was 
in good standing and had complied with the con- 
ditions of the policy, the association agreed that 
Christina Behrens, her heirs or legal representa- 
tives, should be entitled to share in the benefici- 
ary fund to the extent of $2,000. The certificate 
was made non-assignable, except by consent of 
defendant's board of directors. It is clear that, 
until the death of the beneticiary, her heirs have 
no claims. as such, against the defendant. The 
amount is payable to Christina Behrens, her heirs 


‘to take under the certificate. 





or legal representatives. So long as she is alive 
she has no beirs. and her children have no claim 
to the insurance simply because she caused the 
death of the insured, and thus forfeited ber right 
Civil death. grow- 
ing out of a sentence of imprisonment for life, is 
not generally recognized in this country. Avery 
v. Everett, 110 N. Y. 317, 18 N. E. Rep. 148, 6 
Am. St. Rep. 368.1 L. R. A. 264; Baltimore v. 
Chester, 53 Vt. 315; Frazer v. Fulcher, 17 Ohio. 
260; Platner v. Sherwood, 6 Johns. Ch. 118; Can- 
non v. Windsor 1 Houst. (Del.) 143; Coal Co. v. 
Haslett, 83 Ga. 549, 10S. E. Rep. 435: Kenyon v. 
Saunders, 18 R. 1. 590, 30 Atl. Rep. 470, 26 L. R. A. 
232; Willingham v. King, 23 Fla. 478, 2South. Rep. 
851; Davis v. Laning, 85 Tex. 39,98. W. Rep. 846, 
18 L. R. A. 82. The children of the beneficiary 
had no right of action against the defendant and, 
having no right there was nothing for them to 
assign to another. If the beneficiary named in 
the certificate could not recover, because of her 
act in taking the life of the insured, her assignee, 
who simply stands in her shoes, cannot. That 
Christina Behrens, who took the life of the in- 
sured, cannot recover on the policy. is conceded. 
It would be a reproach to our system of jurispru- 
dence if one could recover insurance money pay - 
able on the death of the insured, whose life he 
had feloniously taken. Certainly one who sets 
fire to his own building cannot recover the in- 
surance thereon, and we know of no reason why 
the maxim, ‘*Nudlus commodum capere potest de in- 
juria sua propria,’ should notapply. Indeed, the 
unbroken voice of authority is to the effect that a 
beneficiary in an insurance policy who murders 
the insured forfeits his rights thereunder. In- 
surance Co. v. Armstrong, 117 U.S. 591, 6 Sup. Ct. 
Rep. 877, 29 L.jEd. 997; Association Co. v. Palmer, 
25 Beav. 605; Schreiner v. High Court, 35 Ill. 
App. 576. See, also, as somewhat in point, Moore 
v. Woolsey, 4 El. & Bl. 243; Names v. Insurance 
Co. (lowa), 64 N. W. Rep. 628; Society v. Bol- 
land, 4 Bligh (N. S.), 194; Insurance Co. y. 
O'Neill, 21 Neb. 548, 32 N. W. Rep. 581; Ritter v. 
Insuranee Co., 169 U. 8. 139, 18 Sup. Ct. Rep. 302, 
42 L. Ed. 693; Hatch v. Insurance Co., 120 Mass. 
550. The only exception to this wholesome rule 
seems to be found in cases relating to the descent 
of property, where the statutes make no excep- 
tions, as in Shellenberger v. Ransom, 41 Neb. 
631, 59 N. W. Rep. 935, 25 L. R. A. 564; In re 
Carpenter's Estate, 170 Pa. St. 203. 32 Atl. Rep. 
637 ; Owens v. Owens, 100 N. Car. 240. 6S. E. Rep. 
794. But see, in this same connection, Riggs v. 
Palmer, 115 N. Y. 506,5 L. R. A. 340. Weare of 
opinion that the maxim cited applies to the case 
at bar, that contracts must be made and inter- 
preted in the light of public policy, and that it is 
contrary to the good order of society, and an 
encouragement to crime, to allow a beneficiary 
who murders the assured to receive the benefits 
of the insurance. Any other rule would furnish 
the strongest temptation to crime, and give to 
the party interested the most potent incentive 
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to bring about the death of the insured, that he 

might profit thereby. Tbe public has an interest 
in such matters over and beyond the individuals 
or societies involved, and courts are not bound to 
enforce or hold valid any contract which offends 
public morals, violates the law, or contravenes 
public policy. Had the certifieate contained a 
provision to the effect that benefits would be paid 
in the event the beneficiary took the life of the 
insured, it would clearly be opposed to public 
policy, and would not be enforced. If recovery 
were permitted by the beneficiary or her assignee 
in this action, it would be giving the same effect 
to the certificate as if such a clause was included 
in the contract. Neither of the interveners, 
Bendt or Vollmer, is entitled to recover. 

2. We come now to the case made by the ad- 
ministrator, and the more important and control- 
ling question hitherto stated. Public policy, as 
we have seen, forbids an action on behalf of the 
beneficiary or her assignee. But what beeomes 
of the benefit promised to be paid on the death of 
the assured? Is the company absolved from all 
liability because of the murder of the assured, or 
must it pay the amount promised to some one, 
and, ifso,to whom? Neither the beneficiary nor 
her children nor her assignee can recover, be- 
cause of the wrong perpetrated by her; but does 
her wrong absolve the association from its lia- 
bility? Wethink not. There is no provision in 
the certificate that it should be forfeited, in the 
event the insured was murdered, and no con- 
dition of any kind against murder. The agree- 
ment was to the effect that in case of the death 
of the assured the beneficiary should be entitled 
to a share in the beneficiary fund to the amount of 
$2,000. The application, which was made a part 
of the certificate, contained this statement: ‘I 
direct that all benefits to which I may be entitled 
from the association be paid to Christina Beh- 
rens, related to me as my wife, subject to such 
future disposal of benefits as I may hereafter 
direct.”’ It is also provided that the certifi- 
cate, if issued, should designate as beneficiary 
either one of the insured‘s family or relatives, or 
his legal representatives, heirs, or legatees. This 
was in accordance with the statute in force at the 
time, which provided that ‘tno corporation or 
association organized or operating, under this 
act, shall issue any certificate of membership, or 
policy, unless the beneficiary under said certifi- 
cate shall be the husband, wife, relative, or legal 
representative, heir or legatee of such insured 
member.”’ Acts 21st Gen. Assem. ch. 65,§7. The 
object of such insurance is to provide a benefit 
for the persons named. In ordinary life insur- 
ance contracts, the assured bas no property in 
the policy. The contract is between the com- 
pany or association, on the one part, and the 
beneficiary, on the other, and from the day of its 
issue it is the property of the beneficiary. By 
the decided weight of authority, however, the 
beneficiary named in a certificate issued by a 
mutual benefit society has no property therein. 





All that he has during the lifetime of the assured 
is a mere expectancy, dependent on the will and 
act of the member. After the death of the mem- 
ber the beneficiary has a property interest, but 
not before. Society v. Burkhart, 110 Ind. 189, 10 
N. E. Rep. 79, 11 N. E. Rep. 449; Brown v. 
Grand Lodge, 80 Iowa, 287, 45 N. W . Rep. 884; 
Hirschl vy. Clark, 81 Iowa, 200, 47 N. W. Rep. 78. 
Certificates of insurance in mutual benefit socie- 
ties are contracts between the society and the 
member whose life is insured. During the life 
of the assured he has the power of appointment, 
or the right to designate to whom the benefits 
shall be paid. It has been held that, if he desig- 
nates one outside the class prescribed by the 
statute, this does not render the policy void, but 
the insurance in such case becomes payable to 
those who would have been entitled to it in the 
absence of any designation. Shea v. Association, 
160 Mass. 289, 35 N. E. Rep. 855; Rindge v. 
Association, 146 Mass. 286, 15 N. E. Rep. 628; 
Burns v. Grand Lodge, 153 Mass. 173, 26 N. E. 
Rep. 443; Keener v. Grand Lodge, 38 Mo. App. 
543; Palmer v. Welch, 132 [I]. 141, 23 N. E. Rep. 
412; Britton v. Supreme Council, 46 N. J. Eq, 
102, 18 Atl. Rep. 675. The naming of a beneticiary, 
‘though not a bequest, partakes of its nature. 
Phillips v. Carpenter, 79 Iowa, 600, 44 N. W. 
Rep. 898; Robinson v. Duvall, 79 Ky. 83. In 
Rindge v. Association, supra, it is expressly held 
that where the assured makes a designation of 
beneficiary, unlawful because of statutory inhibi- 
tion, the administrator of his estate is entitled to 
recover on the certificate for the benefit of the 
persons who would have been entitled to the in- 
surance in the absence of any designation; and in 
Ryan v. Rothweiler (Ohio Sup.), 35 N. E. Rep. 
681, the beneficiary died before the death of the 
assured. and it was held that the fund lapsed into 
the estate of the person who created the trust, 
and at his death became a partof his estate. The 
court followed the trust-fund doctrine, and said, 
among other things: ‘I'he question is not gov- 
erned so much by the principle of choses in ac- 
tion and vested rights as by the principles, aims, 
and well-known objects of life insurance. The 
cases which hold the insurance money to be a 
trust fund which reverts to the estate of the as- 
sured in case of the death of all the named bene- 
ficiaries during the lifetime of the assured give 
different reasons for the results arrived at. Some 
place it upon the ground that the person to whom 
the fund would otherwise revert has no insurable 
interest in the life of the assured, while others 
place it upon the doctrine of failure of trust by 
the death of the beneficiary. In the case now 
under consideration, should the plaintiff in error 
[administrator of one of the deceased beneficia- 
ries] succeed, he would recover the insurance 
money, while he manifestly bad no insurable in- 
terest in the life of Mr. Helwig. ‘lhe theory of a 
failure of trust comes with more force and stronger 
reasons than the doctrine of chose in action, so 
strongly argued by counsel for plaintiff in error. 
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We regard the doctrine of choses in action as not 
fully applicable, because it conflicts in many cases 
with the controlling doctrine of insurable interest. 
Upon principle, therefore, and aside from any 
statute on the subject, we think that in this case 
the policy reverted to Mr. Helwig [the assured], 
and at his death became a part of hisestate. It 
seems to us that this was the manifest intention 
and understanding of all the parties interested, 
and that the result-is just and equitable. While 
there may have been a vested interest. it was an 
interest not in possession, but in expectancy, 
liable to be diverted from the insured before the 
death of the assured. We therefore hold, both 
upon principle and a construction of the statute, 
that upon the death of the wife and daughter the 
property reverted to Mr. Helwig [the assured], 
and at his death became a part of his estate.” In 
Bancroft v. Russell (Mass.), 31 N. E. Rep. 710, 
the insurance was payable to a trustee, for the 
benefit of the wife of the assured. The wife died 
before the husband, who was the assured, and it 
was held that there was a resulting trust in favor 
of the assured’sestate. See, also, Haskins v. Ken- 
dall (Mass.), 33 N. E. Rep. 495. Commenting on 
this last case, Mr. Bacon, in his work on Benefit 
Societies (2d Ed. par. 243a), says, ‘Conceding 
the rule to be that, if the person designated as 
beneficiary die in the lifetime of the member, 
a lapse of the designation results, it has been 
held that under the rules of the ‘society the 
benefit generally will not revert to the 
society, but a resulting trust accrues for the 
benefit of either those designated by the laws 
of the association to receive in case of failure 
of designation, or for those entitled to take as 
heirs of the member under the statutes of distri- 
bution.“” Weare not entirely without precedent 
in our cases. In Newman vy. Insurance Co., 76 
Iowa, 61,40 N. W. Rep. 87, 1 L. R. A. 659, the 
certificate was to be made payable to devisees 
named in the will of the assured. He failed to 
make the designation. and his administrator 
brought suit against the society. We held that 
the company was not released, and said: ‘Surely 
the defendant ought not to seek to avoid its obli- 
gation by the alleged failure of beneticiaries. If 
he made no last will and testament, the right to 
the avails of the life insurance would descend to 
his heirs, the same as any other property or 
chose in action.’ Defendant obligated itself to 
pay on the death of the assured, and it ought not 
to be held that the act of the beneficiary forfeited 
all claim under the policy. The wife cannot re- 
cover, because it is contrary to public policy to 
allow her to enforce the claim. But this rule of 
public policy ought not to be extended so as to 
defeat all claims on the policy. We have seen 
that when there has been no designation, or an 
illegal designation, or adesignation of a person 
as beneficiary who dies before the death of the 
assured, the association holds the money in trust 
for the benefit of the estate of the assured. Fol- 
lowing this doctrine to its logical conclusion, it 





seems to us that, when the beneticiary named is 
prohibited from taking because of her own 
wrong, a trust arises, that will be enforced in a 
proper case. ‘This trust is created in favor of the 
husband's estate, and takes effect by reason of 
the crime of the wife, which destroys the trust in 
her favor. In so far as she is concerned, the trust 
is destroyed by her crime, and in consequenee a 
resulting trust in favor of the husband's estate is 
allowed. If we treat the designation of a bene- 
ficiary as akin to a bequest, the same result fol- 
lows; fora lapsed legacy descends to the heirs 
of the testator. Moreover, the fund was ereated 
or collected by the defendant for the benefit of 
the persons or classes named in the statute. 
True, it is to pay this fund to such person or 
persons of this class as may be designated by the 
assured; but, if no one is selected, itis neverthe- 
less a trust fund to be paid to the estate of the 
assured. for the benefit of one of the classes or 
persons named. No one will doubt the propo- 
sition that whenever property is produced by 
payments made by one, that are to be held in 
trust for another, and that trust fails or is satis- 
fied, a resulting trust arises in favor of the party 
making the payments, or his estate. The cele- 
brated case of Cleaver v. Association (1892), 1 Q. 
B. Diy. 147, growing out of the Maybrick case, is 
much like the one at bar; and it was there held 
that notwitstanding Mrs. Maybrick, who mur- 
dered her husband, was named as beneficiary in 
his certificate of insurance, and could not recover 
from the insurance company, still the insurance 
money formed a part of her husband's estate and 
could be recovered by his administrator. ‘hat 
decision meets with our approval, and we have 
no hesitation in following it. See, also. Jn rx 
Conrad’s Estate, 89 Lowa, 399, 56 N. W. Rep. 535, 
wherein it was held. in a case where the beneti- 
ciary died before the assured, that the fund 
should be disposed of according to the laws of 
descent. When Mrs. Behrens caused the death 
of her husband, all her rights under the policy 
ceased, and the trust in ber favor was by that 
act annulled, but the obligation of the company 
to pay the promised benetit was not canceled. 
Absolution from payment to Mrs. Behrens was 
brought abont by her own conduct, which 
prevented her from recovering hecause of public 
policy. But the interest in the benefits to which 
the assured was entitled from the association was 
not,destroyed. We have no occasion to determine 
whether or not Mrs. Behrens can take anything 
through the administrator, as that question is not 
before us. It will be time enough to consider it 
when it is properly presente. None of the cases 
relied on by appellant are in point. The ques- 
tion here decided was not raised in Schoep vy. In- 
surance Co., 104 Iowa, 354, 73 N. W. Rep. 825. 
McClure vy. Johnson, 56 Iowa, 620. 10 N. W. 
Rep. 217, involved no such question as is here 
presented. Ordinarily. the proceeds of a policy 
of insurance payable to another than the assured 
do not constitute assets of his estate. and cannot 
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be disposed of by will. The judgment of the 
district court is correct, and it is affirmed.” 


Nore.—Recovery on a Policy of Insurance where 
the Event Insured against is brought about by the Act 
of the Beneficiary.—The doctrine laid down in the 
principal case is the first definite adjudication in this 
country of that most salutary rule of law that, where 
the beneficiary in aninsurance policy causes the death 
of the insured intentionally, no recovery can be had 
in the name of such beneficiary, but that nevertheless 
the insurance compapy is still liable on the policy to 
the representatives of the insured. In the previous 
rulings on this question the fact that the beneficiary 
intentionally brought about the death of the insured 
was held to exempt the insurance company from 
liability altogether, or at least that seemed to be the 
implication to be gathered from the decisions, although 
the facts in these cases were somewhat different from 
those in the principal case. Schreiner v. High Court, 
35 Ill. App. 576; New York, etc. Ins. Co. vy. Arm- 
strong, 117 U. S. 591. In Schreiner y. High Court, 
the court said: ‘Asa fair interpretation of the con- 
tract the death is occasidned by a cause which ex- 
empts the insurer from liability. This avoids the 
view that the beneficiary is denied the right to re- 
cover as an additional punishment to that prescribed 
by law for the offense. There is no attempt to en 
hance the pains and penalties provided by law for 
the punishment of crime.’’ This seems to us to be an 
illogical ground for this wholesome’rule of public pol- 
icy, and leads us into unnecessary difficulties and 
sometimes to unjust conclusions. Whatever may be 
the effect of the rule in creating an additional penalty 
for crime, it cannot be doubted that the act of the 
beneficiary in causing the death of the insured is the 
only reason why the trust in his favor is destroyed. 
But the crime of the beneficiary does not taint the en 
tire contract nor exempt the insurer from liability to 
the representatives of the husband, in whose favor 


a resulting trust in the policy arises through 
the failure of the trust in the beneficiary. The case 


of Cleaver v. Life Assn., 1 Q. B., L. R. (1892) 147, is 
the leading casein England on this question, and 
the influence of Lord Esher’s irresistible logic is ap 
parent in the opinion of the court in the principal 
case. This case is of such importance and so well 
considered as to warrant careful attention. Growing 
out of the celebrated Maybricx murder trial, the case 
was one in which the facts, clearly proven, called for 
an absolute decision of the exact question now under 
consideration. Mrs. Maybrick murdered her husband 
by intentionally administering to him a dose of poison, 
and upon conviction was sentenced to penal servitude 
for life. A policy of insurance in the sum of £2,000, 
payable to her as his wife, was assigned by her toa 
third party. In a suit against the insurance company 
on the policy, both the assignee of Mrs. Maybrick and 
the representatives of Mr. Maybrick, the insured, 
joined as plaintiffs. The insurance company resisted 
botb claims, insisting that the crime of the beneticiary 
exempted them from all liability, especially so in this 
case, as under the statute the wife had an irrevocable 
trust in the proceeds of the policy which formed no 
part of the husband’s estate, and could therefore not 
go to his personal representatives. The court held 
that the trustin favor of the wife having become 
incapsble of performance, by reason of her crime, a 
resulting trust inured to the benefit of the husband’s 
estate and the latter’s personal representatives could 


therefore recover the proceeds of the policy. The — 


court saidin part: “Thatthe person who commits 





murder, or any person claiming under him or her, 
should be allowed to benefit by his or her criminal 
act, would no doubt be contrary to public policy. 
But this doctrine ought not to be stretched beyond 
what is necessary for the protection of the public, 
and if the matter can be dealt with so that such per- 
son should not be benefited I do not see any reason 
why the defendants in such a case should be allowed 
to say, though they might have received premiums 
perhaps for thirty years and still retained the same, 
that public policy forbade their paying the sum of 
money which they had contracted to pay. The wife 
here has by her crime rendered the trust in her favor 
incapable of performance. It must therefore be treated 
as if it did not exist. An object that cannot be per- 
formed cannot be said to remain unperformed. Then 
by necessary implication the policy forms part of t he 
insure d’s estate. If there are creditors it will 
go to them so far as may be necessary to satisfy their 
claims. If anything is left it will go to the children 
of the insured. The rule of public policy in sucha 
case prevents the person guilty of the death of the in- 
sured, or any person claiming through such person, 
from taking the money, but the children would not 
claim through the mother but through the father. 
Any one claiming through the wife is shut out by the 
rule of public policy. So that any assignee from her, 
or other person claiming through her, cannot recover 
the money; but the ru_e of public policy does not ap- 
ply as between the executors representing the estate 
of the insured and the defendants, and therefore their 
rights and liabilitiés must be governed by the con- 
tract.”” Of course it would seem to be the proper 
rule that if the party causing the death of the insured 
had himself procured the insurance on the life of the 
deceased, with the intention at the time of taking his 
life and claiming the proceeds of the policies, that 
would in itself constitute a fraud upon the company 
in procuring the insurance that would vitiate the 
contract itself and exempt the insurance company 
from any liability. Prince of Wales Assn. v. Palmer, 
25 Beav. 605; New York, ete., Ins. Co. v. Armstrong, 
117 U. 8. 591. It must be noted also that the act of 
the beneficiary in taking the life of the insured must 
be intentional. Schreiner vy. The High Court, 35 Ill. 
App. 576. But no mercenary motive in the benefi- 
ciary in taking the life of the deceased is necessary to 
bar ber right to take under the policy. Schreiner v. 
High Court, supra. The right of recovery, however, 
of an insane beneticiary under a policy of life insur- 
ance is not forfeited by his killing the insured, even if 
under such circumstances that the killing would be 
murder, if he were sane. Holdom y. A. O. U. W., 
159 Ill. 619, reversing 51 Ill. App. 200. See, also, as 
applying the same rule to tire insurance, Kurow v. 
Insurance Co., 57 Wis. 56. 

The rule announced in the principal case ap- 
plies also to marine, live stock, fire and 
other kinds of insurance. Western, ete. Ins. Co. v. 
O'Neill, 21 Neb. 548; McConnell v. Insurance Co., 18 
Ill. 228; Names v. Insurance Co., 95 Iowa, 642; 
Thompson v. Hopper, 6 El. & Bl. 987; Liverpool, ete. 
Ins. Co. v. MeNeill, 89 Fed. Rep. 131; Insurance Co. 
v. Allis, 11 Colo. App. 264; Phoenix Ins. Co. v. Mills, 
77 Lil. App. 546; First National Bank v. Fire Assn., 33 
Oreg. 172. Evidence which tends to show that plaint- 
iff and persons unknown conspired to burn a build- 
ing for the purpose of destroyfg personal property 
contained init, that the house was not fired by plaint- 
iff but by an unknown incendiary, and that plaintiff 
planned to realize upona policy on the personal prop- 
erty, which could be done only by burning the build. 
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ably can to extinguish the fire and to make the loss as 
small as may be, and when he can extinguish a fire in 
its incipiency, and fails to do so, he is guilty of cul- 
pable negligence; and further hel! that while the 
non-feasance by the insured may be culpable negli- 
gence, preventing others from extinguishing a fire is 
actual malfeasance, and will prevent a recovery un- 
der a policy of insurance by the wrongdver. It must 
be borne in mind, however, that in the absence of an 
express stipulation relieving the company from lia- 
bility in such case, where there is no fraud or desiga, 
a fire insurance company is not relieved from liabil 

ity on its policy by reason of loss by fire through the 
negligence of the insured or his servants. There 
must be an intent on the part of the insured to burn 
the building. Des Moines Ice Co. v. Insurance Co., 
9 Lowa, 193; Waters v. Insurance Co., 11 Pet. 213; 
Shaw v. Robberds,6 A. & E. 75; Raymond v. Insur- 
ance Co., 114 Mich. 386; Insurance Co. v. Glasgow, 8 
Mo. 713; Mickey v. Insurance Co., 36 Iowa, 174; In- 
surance Co. v. Webster, 83 Ill. 470. In Insurance Co. 
vy. Lawrence, 10 Pet. 507, court said: “In tbe 
relation to insurance against fire on land, the doctrine 
seems to have prevailed fora great length of time 
that they cover losses occasioned by the mere faults 
and negligence of the assured and his servants, unaf- 
fected by any fraud or design.” The distinction be- 
tween mere negligence which does not affect the pol- 
iey and culpable negligence or design which avoids 
it, is very close and difficult of exact definition. For 
a good example of the distinction see the argument 
of the court in the case of Des Moines Ice Co. v. In- 
surance Co., 99 Lowa, 193, 201, distinguishing that 
case from the decision in Davis v. Insurance Co., 80 
lowa, 496. Another point to be borne in mind is that 
the felonious act of an agent in setting fire to prop 

erty of bis principal cannot be imputed to the latter 
in order to defeat his claim ona policy of insurance 
thereon, unless the act was done with his consent or 
connivance. Feibelman v. Insurance Co., 108 Ala. 
180; Henderson v. Insurance Co.,10 Rob. (La.) 164; 
Plinsky v. Insurance Co., 32 Fed. Rep. 47> Midland 
Ins. Co. v. Smith, 6L. R. Q. B. 561. The last case was 
one ofa felonious burning of the property by the 
wife of the assured. The court said: “I have no 
hesitation in saying that it appears to me to be upon 
principle perfectly clear that such a loss would be 
covered by an ordinary policy against loss by fire; 
under such policy the company would be liable for 
every loss caused by fire, unless the fire itself were 
caused and procured by the willful act of the assured 
himself or some one acting with his privity and con- 
sent.” It might also be interesting to note that un- 
der what is known asthe “Union Mortgage Clause” 
in a fire insurance policy, providing that the insur- 
ance as to the interest of the mortgagee shall not be 
invalidated by any act of the mortgagor or owner, a 
voluntary destruction of the property by the owner 
will not prevent recovery by the mortgagee. Hart- 
ford Ins. Co. v. Williams, 68 Fed. Rep. 925; Mutual, 
ec Ins. Co. v. Alvord, 61 Fed. Rep. 752; Syndicate 

. v. Boha, 65 Fed. Rep. 165. 
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1. ACCIDENT INSURANCE — Death from Sunstroke.— 
Though an accident policy provides that it shall ex- 
tend only to injury or death from ‘‘external, violent, 
and accidental means,” and notto injuries or death 
caused or contributed to by disease, the company is 
liable for the full amount of the policy where insured 
dies from sunstroke received in the line of his duty as 
a railroad employee, thongh the policy expressly pro- 
vided that the company sbould be liable for only one- 
fourth of the amount of the policy where the disabil- 
ity or death of insured was caused or contributed to 
by sunstroke while not in the line of bis duty as rail- 
road employee.—RaILWaY OFFICIAL & EMPLOYEES 
ACC. ASSN. Vv. JOHNSON, Ky., 58S. W. Rep. 694. 

2. ADMINISTRATION — Executors and Administrators 
—Property Fraudulently Conveyed.—A creditor of a 
decedent cannot maintuin an action to set aside con- 
veyances made by decedent in fraud of creditors, as 
the administrator is required to proceed, under Code, 
§ 1436, to reduce property fraudulently conveyed by 
his intestate to assets to pay the intestate’s debts.— 
BAKER V. CARTER, N. Car., 37S. E. Rep. 81. 

3 ADVERSE POSSESSION—Possession Under a Li- 
cense.—W here one who is in possession of land under 
a license, which is terminated by a conveyance of the 
property by the licensor, continues in possession 
thereof for the statutory period of limitations, suppos- 
ing the license to be in operation, and claiming to 
hold thereunder, there is not such adverse possession 
as will give title to the fee.—BOND v. O’GaRa, Mass., 55 
N. E. Rep 275. 

4. APPBAL—Restitution Upon Reversal of Judgment. 
—Where E'sclaim to aprior lienona fundin court 
was sustained, and the fund was, pursuant to an order 
of court, paid to bim, persons to whom he paid the 
money cannot be required, upon a reversal of the 
judgment, to make restitution to one who was ad- 
judged upon the appealto have lien prior to that of 
E.—Fipevity Trust & SaFETY VAULT Co. v. Louis- 
VILLE Bank. Co., Ky., 58S. W. Rep. 712. 

5. APPKARANCE—Opening Judgment.—There is an 
appeararce for all purposes where defendant moves 
to open the judgment, alleging an illegal service of the 
writ, andthat be hasa ‘‘just defense” tothe claim, 
which he sets out, and asks to be heard —BorovuGu oF 
Briar on v. ROEBHME, Penn., 47 Atl. Rep. 283. 

. ATTORNEY AND CLIENT— Disbarment. —Code, § 324, 
Fe Tae zesthe disbarment of an attorney for the will- 
ful violation of the duties of an attorney, as provided 
therein. Code, § 318, provides that an attorney who is 
guilty of deceit or collusion, or assents thereto, with 
intent to deceivea purty to an action, may be dis- 
barred. Held, that an attorney may be disbarred for 
entering into a conspiracy to defraud a client, though 
he bas not been convicted of a crime or misdemeanor 
in relation thereto by a verdict of a jury.—STaTE v. 
HowaRD, Iowa, $83 N. W. Rep. 955. 


“UM 





M 
m™ 
a 

bi 
w 
w 
Bt 
t! 
o 
a 
te 
A 








‘UM 


Vou. 51 


CENTRAL LAW JOURNAL. 


471 








7. BANKRUPTCY—Stay of Proceedings in State Court. 
—Under Bankr. Act 1898, § 11, which authorizes a court 
of bankruptcy to stay proceedings in any suit against 
the bankrupt which is founded upon a claim from 
which a discharge would be a release, the bankruptcy 
court has exclusive jurisdiction to determine, for the 
purpose of an application for an order staying proceed 
ings in a State court, whether or not theclaim upon 
which such proceedings are founded is one provable 
in bankruptcy, and which would be released by a dis- 
charge, and its determination is conclusive until re- 
versed.— WAGNER V. UNITED STaTES, U. 8. C.C. of App., 
Sixth Circuit, 104 Fed. Rep. 133. 


8. BANKS AND BANKING—Check- Deposit for Collec- 
tion—Negligence.—Where a customer deposits with a 
bank athird person’s check on another bank, and the 
depositary credits the customer with the amount, 
which is afterwards drawn by him, and transmite the 
check for colleetion to its correspondent bank, using 
reasonable care and prudence in selecting such cor- 
respondent bank as an agent for collection, the latter 
bank becomes the egent of the depositor, andthe de- 
positary is not liable to its customer for any negli- 
gence in the correspondent bank by which the amount 
of the check was lost, but may recover such amount 
from him.—WILSON V. CARLINVILLE NaT. BaNK, IIl., 58 
N. E. Rep. 250. 


9. BENEFICIAL AS8OCIATIONS — Dissolution of Subor- 
dinate Lodge—Jurisdiction.—The grand lodge of a 
beneficial association dissolved a subordinate lodge, 
and served notice of the charges on a former presi- 
dent and secretary, whose terms had expired, after 
another president and secretary were elected by the 
lodge. The charter, constitution, and by-laws of the 
grand lodge provided no method for service in such 
cases. Held, thatthe dissolution ofthe subordinate 
lodge was void, since the grand lodge obtained no 
jurisdiction over the members of the subordinate 
organization.—GRAND GROVE OF UNITED ANCIENT OR- 
DER OF DRUIDS OF CALIFORNIA V. GARIBALDI GROVE, 
No. 71, UNITED ANCIENT ORDER OF DRUIDS, Cal., 62 
Pac. Rep. 486. 

10. BENEVOLENT SOCIETY -— Certificate—Assignability. 
—The contingent interest of a wife in a benefit certifi- 
cate issued tothe husband bya beneficial order, pay- 
able to ber on bis death, is not assignable as collateral 
security for the husband’s debt, when the contract, as 
evidenced by the certificate and the constitution and 
by-laws of the order, prohibits assignments to secure 
debts owing by members, and declares any assign- 
ment of the certificate void, and such assignment can- 
not be enforced in equity as an agreement by the wife 
to pay the assignee when she into pc ion of 
the insurance money.—SUPREME CONCLAVE, IMPROVED 
ORDER OF HEPTASOPHS V. DalILEY, N.J.,47 Atl. Rep. 
277. 

ll. BROKERS—Real Estate Agents—Commissions.—A 
real estate agent may recover commissions, though 
he does not disclose that the nominal purchaser was 
not the real purchaser; he having acted solely for the 
interest of his principal, and it not being suggested 
how knowledge of who was the real principal could 
have interested the principal, or would or could have 
influenced her discretion.—VEASEY V. CARSON, Mass., 
58 N. E. Rep. 177. 


12. BUILDING AND LOAN ASSOCIATIONS— Borrowing 
Members — Estoppel.—Where defendant borrowed 
money from plaintiff loan and building association at 
a premium fixed by plaintiff's board of directors,— 
both parties acting in good faith, and the loan being 
within the scope of plaintiff's franchise,—defendant 
was estopped to dispute the validity of the note and 
mortgage executed to secure the same, on the ground 
that the money was not put up to the highest bidder, 
on the competitive plan, but that the directors had 
arbitrarily fixed the premium whieh she was required 
to pay.—LURTON V. JACKSONVILLE LOAN & BLDG. 
AS8N., Ill.,58 N. E. Rep. 218. 








18. CARRIERS—Shipment—Garnishment.—A common 
carrier, after acceptance of freight for sbipment from 
a place within the State to a place witbout, is not re- 
quired to forego the right to transport the same, and 
receive compensation therefor, by reason of the serv- 
ice upon it of a garnishee summons in a suit by a third 
party against the owner of such goods.—BaLDWIN Vv. 
GREAT NORTHERN Ry. Co., Minn., 83 N. W. Rep. 986. 

14. CARKIERS OF PASSENGERS — Street Railways.—In 
an action sgainst a street railway company for in- 
juries to a passenger while attempting to board a car, 
it appearing merely thatthe car had stopped to re- 
ceive passengers, and that persons were seeking to 
enter, and had not finished boarding, the car when the 
conductor gave the signal to start, the conductor's act 
in giving such signal before plaintiff had fully boarded 
the car was negligence attributable tothe company, 
rendering it liable for plaintiff’s injury, since it was 
the conductor’s duty to know that all passengers had 
entered the car before he gavethe signalto start.— 
DAVEY V. GREENFIELD, ETC. ST. Ry. Co., Mass., 68 N. 
E. Rep. 172. 

15. CARRIERS OF PasSsSENGERS — Use of Railroad 
Grounds—Contract.—Where a railroad company con- 
tracts with a party, giving him exclusive right to en- 
ter its grounds to solicit the patronage of passengers, 
apd notifies another party of such contract, and for- 
bids him from entering to solicit patronage, a subse- 
quent entry of such latter person for such purpose is 
unlawful.—BosTon & A. R. Co. v. BROWN, Mass., 68 N. 
E. Rep. 188. 

16. CONSTITUTIONAL AMENDMENTS — Proposal by 
Legisiatare.—OConst. art. 5, § 9, provides that the gov- 
ernor, on extraordinary occasions, may convene the 
legislature by prociamation stating the purposes for 
which he bas convened it, and when so convened it 
shall have no power to legislate on subjects not named 
in thecall. Held, that wherethe governor’s procia- 
mation, calling an extra session of the legislature, 
made no mention of the subject of proposing constitu- 
tional amendments, an amendment proposed at such 
extra session was invalid, aud not entitied to submis- 
sion to vote.—PEOPLE Vv. CuRRrY, Cal., 62 Pac. Rep. 516. 

17. CONSTITUTIONAL {Law — Reserved Power to Alter 
Acts of Incorporation.—A statute permitting each 
stockholder of a corporation to cumulate his votes 
upon any one or more Candidates for directors (Mich. 
Stat. 1885, ch. 112; Pub. Acts 1885, p. 116) is within the 
power reserved by the State constitution to its legis- 
lature to alter. amend, or repeal future acts of incor- 
poration, and. therefore does not impair the obligation 
of the contract made between the State and the corpo- 
ration by its original organization.—LOOKER V. MayY- 
NARD, U.S. 8.C., 21 Sup. Ct. Rep. 21. 


18. CONSTITUTIONAL Law—Taxation — Equality.—A 
State tax cannot be held unconstitutional and void on 
the ground that itis unequaland non-uniform, since 
neither the State nor federal constitution contains any 
provision, express or implied, that taxes must: be 
equal and uniform, nor is there any fundamental prin- 
ciple of free government or natura! justice requiring 
uniformity and equality in taxation.—STaTE v. TRAV- 
ELERS’ INS. CO., Conn., 47 Atl. Rep. 299. 


19. CONTRACTS—Promise to Answer for Debt of An- 
other.—In an action to recover on defendant’s promise 
to pay a debt due plaintiff on purchasing certain prop- 
erty from plaintiff's debtor, error in an instruction in 
assuming an indebtedness to plaintiff is cured by a 
subsequent instruction authorizing a finding for de- 
fendant unless at the time of such sale such party 
was indebted to plaintiff.—BOLDENWICK V. CAHILL, 
Ill., 58.N. E. Rep. 351. 


20. CONTRACTS—Restraint of Trade. — Where plaint- 
iff, when selling defendant a patent medicine, read 
to him a contract which recited that in consideration 
of a discount the purchaser agreed not to sell the medi- 
cine for ‘ess than a certain price,and defendant ac- 
cepted the goods without expressing any dissent, he 
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contracted not to sell the medicine for less than the 

agreed price. A contract between the manufacturer of 

a secret patent medicine and a purchaser that the pur- 

chaser would not sell the medicine for less than a 

certain price was a proper restriction, not void as in 

restraint of trade.—GaRsT v. HARRISS, Mass., 58 N. E. 

Rep. 174. 

21. CONTRACTS—Variance by Parol.—Where parties, 
after signing ? contract, and at the same interview, 
merely talk it over, and attempt to explain and con- 
strue it, without any attempt to modify it or to make a 
change, no new contract is made.—DEAN V. WASH- 
BURN & MOEN MFG. Co., Mass., 58 N. E. Rep. 162. 

22. CONTRACT — Agency — Authority.—A contract 
sigaed, ‘‘A, Genl. Agt.,"’ is on its face A’s individual 
contract.—BkaUN Vv. 8. F. Hess &Co., Lil., 58 N. E, 
Rep. 871. 

28. CORPORATION—Abatement—Appointment of Ke- 
ceiver.— The appointment of a receiver for a corpora- 
tion suspends the right of the corporation to prose- 
cute an action previously commenced, which vests in 
the receiver, who may, under direction of the court 
appointing him,continue or dismiss such action as 
deemed for the best interests of the trust estate.— 
KOKOMO CITY ST. RY. CO. Vv. PITTSBURG, C., C, & ST. L. 
Ry. Co., Ind., 58 N. E. Rep. 21!. 

24. CRPORATIONS—C JnVersion of Property—Waiver. 
—Where property is consigned to a corporation under 
an agreement that it shall sell the same, and remit the 
proceeds to the consignor, and the corporation trades 
a portion ofthe property for real estate, which act is 
afterwards acquiesced in by the consignor, who ac- 
cepts the corporation as its dobtor for the value of 
such goods, an action for the conversion of the goods 
cannot be maintained against the officers of the cor- 
poration, since the waiver of the tort against the cor- 
poration is also a waiver asto its officers.—BIRDSELL 
MFG. CO. V. OGLEVEE, I11.,58 N. E. Rep. 281. 

25. CORPORATIONS—Garnish ment Bill.—Where a gar- 
nishment bill is brought against an insolvent corpora- 
tion and against a stockholder thereof to recovera 
subscription due from him to the insolvent corpora- 
tion, apro confesso judgment against the corporation 
is not conclusive against the stockholder, where none 
of the officers of the corporation can or will defend its 
interests.—DOAK Vv. STAH: MAN, Tenn., 588. W. Rep. 741. 

26. CORPORATIONS—Insurance—Foreign Companies— 
Right of Action.—A foreign insurance company, which 
has done business in this State without complying 
with the conditions prescribed by our statutes, cannot 
rightfully claim of our courts, as an exercise of 
comity, the enforcement of contracts made with our 
citizens insuring property in this State.—ComMmon. 
WEALTH MOT. FIRE INS. CO. V. HAYDEN, Neb., 83 N, 
W. Rep. 922. 

27. DEATH BY WRONGFUL ACT—Right of Recovery.— 
An instruction, that if the death of deceased was 
caused by defendant’s negligence, and he left a widow 
and children, and they by his death have heen and are 
deprived of their means of support, plaintiff, his ad- 
ministrator, can recover, is not misleading, as basing 
the right of recovery on the pecuniary condition of 
the widow and children after his death.—EcoNnomy 
LIGHT & POWER CO. V. STEPHEN, I11.,58 N. E. Rep. 359. 

28. DEEDS.— Delivery in Escrow—Evidence—Sufici- 
ency.—Deceasedj desiring to convey certain land to his 
son, made a deed, and delivered it to his housekeeper, 
with instructions to deliver to the son after the 
father’s death. The housekeeper placed the deed in 
the grantor’s trunk, with a receipt of hers, which she 
kept there. Grantor carried the key to the trunk, 
but never attempted to regain possession of the deed, 
Held, sufficient to sustain a finding that there was a 
valid delivery in escrow.—MUNRO Vv. BOWLES, II1., 58 
N. E. Rep. 831. 

29. DivorncE—Action to Set Aside—Fraud on.—A wife 
agreed with her husband that he might get a divorce 
in Washington, which was not the domieile of either 


ofthe parties, and she filed a sworn answer in a suit 
commenced by him in such State, in which she admit- 
ted the truth of the allegations of his petition, in 
which it was alleged that he was a resident of that 
State, andthe divorce was obtained by fraudulently 
inducing the court to believe that the plaintiff was 
such aresident. Held, that the divorce would not be 
set aside by reason of such fraud, in PFennessee, where 
neither of the parties resided.—TORPIN V. TORPIN, 
Tenn., 58 8. W. Rep. 763. 


30. EASEMENT—Private Ways—Accident to Licensee. 
—One who has opened a way across his lands for the 
convenience of himself and tenants and those to whom 
he gave rights, and has permitted others to pass over 
itmerely as licensees, is not liable to a licensee in- 
jured by a hole therein, there being signs at the end of 
the way saying, “Nota public street. Dangerous.”— 
HAROBINE V. ABBOTT, Mass., 58 N. E. Rep. 254. 


81. ELECTIONS—Refusal to File Certificate of Nomi- 
nation—Mandamus.—Where a county auditor refuses 
to receive and file the certificates of nominations for 
county officers made by a politicul party entitled toa 
column upon the official ballot, this refusal is a matter 
publici juris. It involves the right of the citizen to vote 
for the nominees of the political party of his faith. It 
involves the exercise of the elective franchise, and in- 
directly involves the election of every candidate in 
that column upon the official ballot. This court has 
jurisdiction to issue an original writ of mandamus in 
such a case.—SraTE V. LAVIK, N. Dak., 883 N. W. Rep. 
913. 


32. ELECTIONS AND VOTERS —Right to Vote for Mem- 
ber of Congress.—The amount of damages which plaint- 
iff shall recover in an action for rejecting his vote fora 
member of congress is peculiarly appropriate for the 
determination of a jury, and therefore when the 
damages are laid atjthe sum of $2,500, ne opinion of the 
court upon that subject can justify it in holding that 
the amount inc ontroversy is less than the sum or value 
of $2,000, so as to be insufticient to support the jurisdic- 
tion of the cireult court of the United States.—WILEY 
v. SINKLER, U.S. 8S. C., 21 Sup. Ct. Rep. 17. 


33. EVIDENCE—Advancement—Action to Determine. 
—On an issue whether a sum of money furnished bya 
father to a son, and for which the latter gave his note, 
was anadvancement ora mere loan, declarations of the 
father, made after the execution of the note, and not 
in the presence of the son, were not admissible.—Gar- 
NER V. TAYLOR, Tenn., 58S. W. Rep. 758. 


34, EVIDENCE—Declarations of Attorney.—Where an 
attorney is employed merely ‘‘to straighten out an ac- 
count,” the relationsnip of attorney and client, in the 
ordinary acceptation of the terms, does not exist. The 
attorney becomes the mere agent of the party employ- 
ing him; and statements then made by the attorney, 
in the presence of the party employing him, express- 
ing satisfaction with the account, are admissible as 
tending to support defendant’s plea of an account 
stated.—BURRASTON V. FIRST NAT. BANK OF NEPHI, 
Utah, 62 Pac. Rep. 425. 


35. FRAUDULENT CONVEYANCES—Homestead.—W here 
plaintiff sued to set aside a conveyance by defendant ' 
to his wife as in fraud of plaintiff's right as a judgment 
creditor, evidence that defendant and his wife had 
moved into the upper rooms ofthe building on the 
premises after plaintiff had secured his judgment did 
not raise a question of homestead, since defendant 
could not acquire a homestead in the property after 
the lien of plaintiff's judgment had attached.—Firstr 
NaT. BANK OF Hays CITY V. VEST, Ill.,58N. E. Rep. 
229. 

36. FRAUDULENT CONVEYANCES—Husband and Wife.— 
Where land sold and conveyed to a debtor's wife was 
paid for with money given to her by the husband, the 
conveyance was constructively fraudulent as tothe 
husband’s pre-existing creditors.—ROBINSON V. WoOoL- 
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37. HABEAS CORPUS—Collateral Attack.—Where one 
had been tried and convicted in the superior court, he 
will not be released by habeas corpus because hej was 
not arranged and did not plead in such court, since, 
as such errors do not go to the jurisdiction of the 
court, its judgment is not subject to collateral attack 
therefor.—WINSLOW Vv. GREEN, Ind., 58 N. E. Rep. 259. 

38. HUSBAND AND WIFE—Alienation of Husband’s 
Affections.—A wife has a right of action and may re- 
cover damages for the alienation of her husband’s 
affections, the common-law objection that she could 
not sue without joining the husband being obviated by 
Rev. St. 1898, p. 790, ch. 68, § 1, providing that a married 
woman may sue and be sued without joining ber hus- 
band, to the same extent as if sole.—BETSER V. BETSER, 
Ill., 58 N. E. Rep. 249. 

39. HUSBAND AND WiFE—Damages—Services.—Prior 
to her injury by the wrongful acts of defendant carrier, 
plaintiff's wite did all her housework, but by such in- 
jury she was rendered wholly unable to do such work. 
Civ. Code, § 155, provides that husband and wife con- 
tract to each other’s mutual support. Held, that since 
the earnings from the wife’s services are a part of the 
community property, the husband, as the head of 
the community, could maintain an action for the loss 
of such services.—MARTIN V. SOUTHERN PAC. Co., Cal., 
62 Pac. Rep. 515. 

40. INSANITY — Dipsomaniacs and Inebriates—Com’™ 
mitment to Hospital.—Under the provisions of St. 
1889, ch. 414, § 7, and Pub. St. ch. 87, §§ 12, 18, whereby a 
person cannot be committed to the hospital for dipso- 
maniacs and inebriates without an order therefor by a 
judge, which shall state that the judge finds him a fit 
person for treatment therein, and without, in addition 
to the oral testimony, a certificate of two physicians 
being filed with the judge that they consider hima 
proper subjeet for treatment, a privilege of witnesses 
attaches to the physicians, so that, though they negli- 
gently issue a certificate in case of a person who does 
not need treatment in the hospital, they cannot, in the 
absence of malice, be liable to him on account of his 
commitment. — NIVEN V. BOLAND, Mass., 58 N. E. 
Rep. 282. 

41. INSURANCE—AVoidance of Policy—Change of Pos- 
session.—The execution and delivery of a bond fora 
deed to property insured is not a sale of it, withina 
policy providing that it shall be void if the property is 
transferred.—PHENIX INS. CO. OF BROOKLYN V. CALD- 
WELL, III., 58 N. E. Rep. 314. 


42. JoDGMENT—Change After Term.—A court has no 
jurisdiction, after the close of the term of court at 
which its judgment was announced, to materially 
change the amount of the judgment.—BARKER Vv. 
MECARTNEY, Kan., 62 Pac. Rep. 439. 


43. JUDGMENT—Collateral Attack.—In support of a 
judgment it will be conclusively presumed in a col- 
lateral proceeding, after the lapse of many years, that 
process was properly served, the process being; lost.— 
BERRY V. FOSTER, Ky., 58 S. W. Rep. 709. 


44. JUD@MENT—Conclusiveness—Collateral Impeach- 
ment.—A judgment against a city, rendered by a fed- 
eral court having jurisdiction, where such judgment 
is not void on its face, cannot be impeached col- 
laterally in proceedings for a writ of mandamus to en- 
force its payment, which, in the-federal courts, is in 
the nature of an execution, on the ground that it was 
entered by consent of the officers of the city, which 
had a valid defense.—MAYOR, ETC., OF THE CITY OF 
HELENA V. UNITED STATES, U.S. C.C. of App., Ninth 
Cireuit, 104 Fed. Rep. 113. 


45. JUDGMENT—Parties — Jurisdiction. — Jurisdiction 
to review a judgment complained of in a petition in 
error, which is invalid by reason of the omission of a 
necessary party, cannot be conferred or restored more 
than one year after the rendition of such judgment, 
by the voluntary appearance of the omitted party, or 
by the substitution of such party as the assignee of the 





plaintiff's interest in the subject-matter of the action. 
—DAUGHTERS V. GEBMAN-AMERICAN Ins. CO. OF NEW 
York, Kan., 62 Pac. Rep. 428. : 

46. JUSTICES OF THE PEACE—Presumption in Favor 
of Proceedings.—The court of a justice is one of limited 
jurisdiction, and no presumpfion will be indulged that 
it has in any case acquired jurisdiction ; but, when it 
is made to appear that it has, the same presumption 
arises in favor of its proceedings as in case of courts 
of general jurisdiction.—Davis v. BICKEL, Ind., 58N.. 
E. Kep. 207. 

47. LANDLORD AND TENANT—Agreement Creating Re- 
lation.—Where, in an action to recover for personal 
injuries sustained inthe operation ofa factory, de- 
fendant’s liability is dependent on a written instru- 
ment under which it was operated, the construction 
of the instrument is a question of law for the court.— 
AULT WOODEN-WARE Co. V. BAKER, Ind., 58 N. E. Rep. 
269. 

48. LANDLORD AND TENANT — Contributory Negli- 
gence.—Where the petition in an action for injuries 
shows such contributory negligence as would bar a 
recovery if pleaded asa defense, a demurrer to the 
petition will be sustained. Wherea landlord prom- 
ised, asa part ofthe contract of renting, to repair at 
once anopen and uuprotected cistern, the tenants 
were not guilty ef such contributory negligence in 
moving on the premises with an infant child before it 
had been repaired as to preclude them from recover- 
ing for the death of the child, resulting from its fall- 
ing into the cistern.—STILLWELL’s ADMR. Vv. SOUTH 
LOUISVILLE LAND Co., Ky., 58S. W. Rep. 696. 

49. LANDLORD AND TENANT — Water Rents.—That a 
house rented by its owner was fitted with pipes and 
fixtures, obviously designed to receive and distribute 
water, did not bind the landlord to furnish water to 
the tenant, in the absence ofa special stipulation to 
that effect.—SHELDON V. HAMILTON, R. I., 47 Atl. Rep. 
316. 

60. MARINE INSURANCE — Constructive Loss.—The 
construction of a policy of marine insurance, depend- 
ing on questions of general commercial law, is a mat- 
ter on which courts of the United States are at liberty 
to exercise thelrown judgment, and are not bound to 
accept the decisions of the courts of the State in which 
the contract was made.—WASHBURN & MOEN MFG. Co. 
v. RELIANCE MARINE INS. Co., U. 8.S.0., 21Sup. Ct. 
Rep. 1. 

51. MASTER AND SERVANT—Assumed Risks—Knowl- 
edge of Servant’s Inexperience.—It is the duty of a 
master who has actual notice that a servant is inex- 
perienced in the work for which he is employed to use 
reasouable care in cautioning and instructing such 
servant in respect tothe dangers he will encounter, 
and how best to discharge his duties, and he is not re- 
lieved from such duty by the fact that the servant 
solicited the employment and represented himself to 
be competent; nor does the servant by reason of such 
fact assume the risk from dangers of the employment 
of which he is ignorant, and as to which he has been 
given no instruction, although they are ordinary haz- 
ards ofthe service, unless they are so obvious that 
even an inexperienced man would escape them by the 
exercise of ordinary care.—LOUISVILLE & N. R. Co. Vv. 
MILLER, U. 8. C. C. of App., Sixth Circuit, 104 Fed. Rep. 
124. 

52. MASTER AND SERVANT—Assumption of Bisk—Con- 
tributory Negligence.—An experienced spinner, who 
had worked for defendant for four months, during 
which time the electric lights had gone out several 
times while he was working in front of his spinning 
mule, is prevented, by assumption of risk, from recoy- 
ering for injury to his hand while reaching in the dark, 
on such an occasion, to shut off the machinery.—KBEL- 
LEY V. CALUMET WOOLEN Co., Mass., 58 N. E. Rep. 182. 

58, MASTER AND SERVANT — Contract of Employment 
—Royalties.—Under a contract of employment of S by 
B as musical director of a band, which provides, also, 
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that he shall devote all his time to the furtherance of 
the business interests of B, and that the profits of the 
sale of all musical compositions made by 8 during or 
prior to the period of employment shall be divided be- 
tween them, the estate of B, on termination of the con- 
tract by his death, is entitled to royalties accruing 
thereafter on sales of the compositions made during 
or prior to the employment.—BLAKELY v. Sousa, 
Penn., 47 Atl. Rep. 289. 


54. MASTER AND SERVANT—Duty to Instiuct Inex- 
perienced Servant.—A servant impliedly assumes the 
risks incident to the service he contracts to perform, 
and, in the absence of knowledge to the contrary, the 
employer may assume, as between them, tbat one ap- 
plying for a particular employment possesses the skill 
and judgment requisite to the safe and proper per- 
formance of his duty; but ifthe employment be dan- 
gerous, as known tothe master, who has also reason 
to know that the servant, from his youth, feebleness, 
incapacity, or inexperience, does not appreciate the 
dangers, the servant cannot, even with his own con- 
sent, be required to assume the risk therefrom, unless 
he is cautioned and instructed sufficiently to enable 
him to comprehend them, and to do the work safely, 
with proper care on his own part; and the same rule 
applies where a servant is directed to do a temporary 
work outside of his regular employment, the danger 
from which is not obvious.— FELTON V. GiR«RDY, U. S. 
C. C. of App., Sixth Circuit, 104 Fed. Rep. 127. 


55. MASTER AND SERVANT—Injury of Servant When 
Not in Line of Duty.—A coal miner who, during the 
noon hour, while not engaged in work, goes to a differ- 
ent part ofthe mine, forthe purpose of visiting with 
another miner, is not, while so absent, engaged in the 
line of his duty, 80 as to impose upon the employer the 
duty of a master to see that the entry through which 
he passes from and to the part of the mine where he isa 
employed is kept in a safe condition for his passuge.— 
ELLSWORTH V. METHENEY, U.S. C.C. of App., Sixth 
Circuit, 104 Fed. Rep. 119. ‘ 


56. MASTER AND SERVANT—Negligence.—Where an 
employee in a mill was injured by stepping intoa de- 
pression in the floor which existed at the time of her 
employment, and was perfectly visible, the master 
wae not liable, since the employee assumed the risk.— 
HOARD V. BLACKSTONE MBG. Co., Mass.,58 N. E. Rep. 
180. 


57. MASTER AND SERVANT—Negligence—Evidence.— 
Where a girl employed in a factory became alarmed 
ata noise caused by the bursting of a water gauge on 
a boiler, and jumped out of a window, and was in- 
jured, the master was not liable, it not appearing that 
there was any defect in the gauge of which he could 
have known by the exercise of ordinary care.—GIRARD 
vy. GRISWOLD, Mass., 58 N. E. Rep. 179. 


58. MBCHANIC’sS LigN—Contract with Husband—Title 
in Wife.—W here the contract for erecting a house was 
made with the husband, and the title to the lot on 
which it was built was in the wife, who never bound 
the property or consented to a lien on it, mechanics’ 
liens based on such contract cannot be enforced 
against the property.—BaKER V. STONE, Tenn., 588. 
W. Rep. 761. 


59. MECHANICS’ LigNsS—Under Contract with Lessee.— 
Lessees of a lot who agree in the lease to erect a build- 
ing thereon, which shall become at once a part of the 
realty and the property of the lessor, and pass into 
his possession on the termination of the lease, cannot 
be considered ‘‘contractors” forthe erection of such 
building, within the meaning of the. mechanic’s lien 
statute, so as to render one who furnishes materials to 
them forthe building a subcontractor.—CaREY-Lom- 
BARD LUMBER OO. Vv. JONES, Ill., 58 N. E. Rep. 847. 


60. MINES AND MiIninc — Coal — Lease of Adjoining 
Coal.—W here defendant, the owner of a coal mine and 


included therein the coal underlying the adjoining 

tract, to which he had no title, and in pursuance of 

such lease the tenants mined coal under the adjoining 
tract, and defendant received a royalty thereon, he is 
liable in damages for tbe tenant’s trespasses, having 

specially authorized them by his lease.—DONOVAN V. 

CONSOLIDATED CoaL Co. OF ST. Louls, Iil., 58 N. K. 

Rep. 290. 

61. MORTGAGES— Delivery—Lien.—Where a recorded 
mortgage is returned to the mortgagor on payment of 
the debt, after he has conveyed the premises by a 
warranty deed, which is recorded, the grantee can 
avail himself of such payment, as against a third per- 
son to whom the mortguge is subsequently delivered 
by the grantor to secure a/pre-existing debt, since 
sucb subsequent mortgagee was bound to take notice 
of the registry of the deed, though it was recorded 
subsequent to the date of the recording of the mort- 
gage.—LaNPHIER V. DESMOND, I11., 58 N. E. Rep. 343. 

62, MORTGAGES— Foreclosure — Deficlency.—Where a 
vendee of land subject to a mortgage assumes to pay 
the mortgage debt, his assumption does not render 
him liable for a deficiency due on the mortgage after 
foreclosure, if the vendor is not pe:sonally liable for 
the debt, since the assumption is one of indemnity, 
andthere is nothing against which to indemnify.— 
EaKoM V. SHULTZ, N. J., 47 Atl. Rep. 274. 

63. MORTGAGE—Record.—Where a grantee, who as- 
sumes a recorded mortgage, executes a written admis- 
sion ofthe indebtedness secured, by which it is pre- 
vented from becoming barred by the statute, and then 
deeds the property to one ignorant of such admission, 
the mortgage may be foreclosed against the bolder of 
the title, though it appeared by the public records to 
be barred.—MURRAY V. EMERY, IIl., 58 N. E. Rep. 827. 

64. MornTGaGES — Restraining Foreclosure — Assign- 
ments.— Where a mortgagor, seeking to restrain fore. 
closure of a mortgage by the assignee, admitted on the 
hearing thatthe assignment of the mortgege was in 
writing, and conveyed the legal title to defendant, and 
the same appeared from the appeal record, an injunc- 
tion would not be granted on the ground that the as- 
signment had not been fregistered. — WILLIAMS v. 
Brown, N. Car., 37S. E. Rep. 86. 

65. MUNICIPAL CORPORATIONS—City Hall—Negligence 
—Where a city rents ite hall fora public entertain. 
ment, it to light the hall and stairs, it is liable for in- 
juries to one attending the entertainment, caused by 
her falling down the stairs because of negligent failure 
to light the same, without regard to whether its busi- 
nees of renting is profitable.—LITTLE Vv. CiTY OF IIOL - 
YOKE, Mass., 58 N. E. Rep. 170. 


66. MUNICIPAL CORPORATIONS—Defective Street.—At 
the intersection of two streets there was an opening 
in the side of the curbstone into the catch-basin, and 
in front :ises was an iron plate extending two 
feet into the street, with a slope of three inches to- 
wards the curb. Owing to the meiting of a heavy snow 
the catch-basin was full, sof{that water covered the 
opening, and plaintiff, in walking past after dark, mis- 
took the surface of the water for a continuation of the 
cement sidewalk, and stepped on the iron plate and 
fell. Held, that the city was not liable for the injuries 
received, since the presence of the water from the 
melting snow was an incident of the climate, for which 
the city could not be held.—SPILLANE V. CITY OF PITTs- 
BURG, Mass., 58 N. E. Rep. 176. 


67. MUNICIPAL CORPORATIONS — Streets — Change of 
Grade.—In an action of tort, interest, as such, cannot 
be allowed by the juryjupon the amount of damages 
awarded by them. The owner of land abutting upon a 
street in a city of the first class is entitled to compen- 
sation for any injury to his property which he sustains 
over and above that sustained in common with other 
abutting owners, or the public in general, resulting 
from a change is the established grade of the street.— 
CITY OF LEAVENWORTH V. DUFFY, Kan., 62 Pac. Rep. 
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68. MUNICIPAL CoRPORATIONS — Streets—Dedication. 
—An owner laid out a tract of land as an addition toa 
city, and the plat which was exhibited to the common 
council and approved by them showed an extension of 
W street through the tract, and the owner and others 
afterwards petitioned the council to grade sucb exten- 
sion, and build sidewalks thereon, but the plat was 
never recorded with the county auditor, as required 
by statute. Held, that such acts constituted a com- 
mon-law dedication as a public street.—CIT¥ OF SEaT- 
TLE V. HILL, Wash., 62 Pac. Rep. 440. 

69. MUNICIPAL CoRPORATIONS—Street Improvements. 
—Where a municipal corporation provides by ordi- 
nance forthe paving of certain streets, the total cost 
of which is to be levied on the abutting lots in propor- 
tion to the frontage of such property, a subsequent 
ordinance authorizing the paving of a portion of one 
of such streets,the entire cost of which isto be de- 
frayed by a private corporation, repeals the previous 
ordinance in toto, and invalidates the assessment, since 
the improvement contemplated under the first ordi- 
nance was an entirety, and such change was an adop- 
tion ofa different plan.—MCPIKE V. CITY OF ALTON, 
Ilt., 58 N. EK. Rep. 301. 

70. MUNICIPAL CORPORATIONS—Street Improvements 
—Assessment.—Where acity charges interest greater 
than the legal rate on an assessment for street im- 
provements, and makesa charge fora certificate of 
sale of property on which the assessment had not 
been paid, the property owner having made no offer 
to pay the assessments, such charges will not invali- 
date the assessment lien.—ANNIE WRIGHT SEMINARY 
vy. Ciry OF TacoMA, Wash., 62 Pac. Rep. 444. 


71. MUNICIPAL CORPORATIONS—Street Paving — Sur- 
face Water.— Where a city so grades, paves,curbs, and 
gutters its streets as to collect the surface water for a 
large area, and discharge it upon the property of one 
of its property holders through a failureto provide 
suitable outlets for said water, the city hasa legal 
right, and it is its legal duty, to terminate the cause 
of injury, aod the damage thereby caused is a contin- 
uing damage.—CITY OF KaNnsa8S CITY V. FROHWERK, 
Kan., 62 Pac. Rep. 482. 

72. NEw TRIaAL—Motions—Failure to Make in Open 
Court.—A rule of court providing for a motion docket, 
and fixing a motion day, does not give to a motion for 
a new trial! filed in the clerk’s office, and placed on the 
motion docket, the effect of suspending the judgment; 
it being necessary, in order to give it such effect, that 
the motion be madein open court.—BOYLE V. STIVERS, 
Ky., 588. W. Rep. 691. 


73. PARTNERSHIP — What Constitutes.—Where there 
was an agreement between complainant and defend- 
ant whereby complainant rendered services in the 
business of defendant, and received a certain sum per 
week as compensation, and half of the profits, but 
there was no understanding that plaintiff should share 
in the losses, such agreement did not constitute a 
partnership.—CORNELL V. REDROW,N. J., 47 Atl. Rep. 
56. 

74. PLEapING—Action on Bond.— Where a complaint 
sets out as exbibits a building contract anda bond to 
secure its performance, and the contract stipulated for 
the erection of a building on or before April 1, 1897, and 
the bond was conditioned for the completion of a 
building on or before March 15, 1897, and the complaint 
did not allege any mistake or authorized change in the 
dates, the variance was fatal to the complaint.— 
DAUGHERTY V. WISE, Ind., 58 N. E. Rep. 267. 


75. PLEADING—Amended Petition.—An amended peti- 
tion merely setting out more in detail the original 
cause of action, and filing notes which were but evi- 
dence of the contract declared on in the petition, did 
not state a new cause of action, and was properly per- 
mitted to be filed.—H. FSLTMAN CO. V. THOMPSON, 
Ky., 588. W. Rep. 693. 

76. PRINCIPAL AND AGENT — Authority of Agent.—A 
coal-mining company employed an agent to sell all the 





coal mined by it, and agreed to furnish him an office in 
a certain city and pay him a monthly salary. The 
agent contracted inthe neme ofthe company with a 
coal dealer to furnish an amount of coal for 10 months 
which was in excess of the output of the company. 
Held, that the contract was not binding on the com- 
papvy, since the agent had no authority to sell the 
future product of the mine.—BLACKMER V. SUMMIT 
Coat & Min. Co., Ill., 58 N. E. Rep. 289. 

77. PRINCIPAL AND SURETY — Notice of Suretyship— 
Release.—Where the payee ofa note against T and S 
supposed T to be the real principal], baving no knowl- 
edge to the contrary, the release by him of collateral 
deposited by Sto secure the debt did not release T, 
though he may have been in fact only a surety as be- 
tween him and S.—TOURNER Vv. FARMERS’ BANK OF KEN- 
TUCKY, Ky., 5688. W. Rep. 695. 

78. RaILRoaDs—Fires—Evid —Evid that en- 
gines had previously emitted sparks setting fires at 
the upgrade, where the house was burned, tends to 
shew the possibility, and, in the absence of any other 
apparent cause, the probability, that some engine 
caused the fire.—MCGINN V. PLATT, Mass.,58 N. E. Rep. 
175. 

79. RAILROAD COMPANY — Street Railways—Collision 
with Team.—A motorman, before running forward at 
such a speed that he will be likely to strike a team 
driving along beside the track, should give a warning 
signal, unless he has good reason to believe the occu- 
pants of the wagon are aware of the car’s approach.— 
TASHJIAN V. WORCESTER CONSOL. ST. Ry. Co., Mass., 
58 N. E. Rep. 281. 


80. RESULTING ‘T'RUS'S — Purchase—Money of the 
Wife.—A husband received and used large sums of 
money belonging to his wife, and afterwards purchased 
certain property, but it was not shown that he used 
her money therefor. The checks given to him by the 
wife did not correspond in date or amount with the 
purchase, andthe busband had borrowed money on 
other property beforethe purchase was made. Held 
not to show a resulting trust in such property in favor 
of the heirs of the wife.—JACKSON Vv. KRaFT, IIl., 58 N. 
E. Rep. 298. . 


81. SaLes—Action for Price.—Where the seller of a 
threshing machine sued on notes given therefor, and 
the court found the defense against the notes to be es- 
tablished, if a finding that defendant was entitled toa 
eancellation of the notes anda release of a chattel 
mortgage given onthe machinery was erroneous, in 
that nocross complaint had been filed, plaintiff was 
not harmed by being compelled to surrender notes it 
could not enforce.—MARION MFG. Co. Vv. HARDING, 
Ind., 58N. E. Rep. 194. 


82. SaLEsS — Failure of Goods to Answer Description. 
—Where a contract forthe sale of wheat of a certain 
description became executed bythe payment of the 
contract price and the delivery of the bill of lading be- 
fore the wheat reached the place of delivery, the 
buyer, by receiving the wheat when it arrived, did not 
waive his right to recover damages for the failure of 
the wheat to answerthe description, having had no 
opportunity to inspect the wheat before the title 
vested bythe delivery of the billof lading. Where 
goods sold by description are not of the quality repre- 
sented, there is a breach of the contract.—MUNFORD V. 
K8VIL, Ky., 588. W. Rep. 703. 


83. SaLes—Fraud—Rescission—Bona Fide Purchaser. 
—Where a bank, discovering that certain notes dis- 
counted by it were forgeries, gave them to the one for 
whom they had discounted, together with good ones of 
his, taking his demand note in retura, and commenced 
suit on the demand note, and judgment was consented 
to, and the property of defendant purchased at execu- 
tion sale by the bank, the bank, having no knowledge 
of any fraud by defendant in purchasing the goods sold 
on execution, was a bone fide purchaser.—SINNOTT Vv. 
GBERMAN-AMBRICAN BANK OF ROCHESTER, N. Y., 58.N. 
E. Rep. 286. 
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84. SaLEsS— Warranty—Authority of Agent.—An agent 
seeking to introduce a new fertilizer for his non- 
resident principal had implied authority, in making a 
sale, to enter into a warranty.—HILLE Vv. ADAIR, Ky., 
588. W. Rep. 697. 


85. TAXATION—Iunheritance lax—Statutes—UConstruc- 
tion.—Under the inheritance tax law of 1895, imposing 
a tax on all property passing by will or descent, an es- 
tate in remainder, whether vested or contingent, is 
liable to be taxed.—AYBERS V. CHICAGO TITLE & TRUST 
Co, Ill, 58 N. E. Rep. 318. 


86. Tax SALE—Deod as Evidence. — Where the de- 
fendant in ejectment relies on a tax sale of premise we 
the mere introduction of a tax deed is not sufticient to 
establish his title, Lut the giving of the statutory no- 
tice of redemption must be proven, since St. ch. 120, 
§ 224, making a tax deed prima facie evidence of a cer- 
tain fact, does not apply to such notice.—KEPLEY V. 
FOUKE, IIl., 58 N. E. Rep. 303. 


87. Tax SALB—Mortgagee — Bill to Redeem—Posses- 
sion. — Though possession of improved property is 
necessary to enable a party to maintain a bill toenjoin 
a threatened conveyance which will constitute a cloud 
on bis title, yet where the object of the bill isto redeem 
from a tax sale, and to enjoin the execution of a tax 
deed which will destroy complainant’s security, such 
possession is not necessary. — GLOS v. EVANSTON & 
NorRTH CooK COUNTY BUILDING & LOAN ASSN., III1., 58 N. 
E. Kep. 874. 


88. TAXATION—Sale—Title to Property.—Where a tax 
title is set aside, the holder of the tax deed is entitled 
to recover all the taxes, paid by him, whether the same 
were legally assessed or not, since, if the owner de- 
sires to test the illegality of the taxes assessed against 
him, he must do so before a tax deed is issued on a sale 
therefor.—MCALLASTER V. POLENQUEEN, Kan., 62 Pac. 
Rep. 440. 


89. TENANTS IN COMMON—Accounting.—Where a ten- 
ant in common is in possession of the common estate, 
he is chargeable, op an accounting, with the rents re- 
ceived therefrom, and is entitled to credit for money 
expended for taxes and labor in protecting and pre- 
serving the common property and in marketing the 
grain received as rent.—CHENEY V. RICKS, III.,58 N. E. 
Rep. 234. 


90, TRADE-NAMES — Descriptive Terms. — The long 
continued exclusive use of a trade name, although 
primarily intended to be descriptive of the quality of 
a product, entitles the user to protection against its 
unnecessary adoption and use by another which is 
calculated to deceive purchasers, the case having been 
retained for that purpose.—FOLLER V. Horr, U. 8. C. 
C. of App., Second Circuit, 104 Fed. Rep. 141. 


91. TROVER AND CONVERSION—Executors and Admin- 
istrator.s— Where the owner knowingly and intention- 
ally turns his property over to the executor or admin- 
istrator of the estate of a deceased person, as the prop- 
erty of such deceased person, and permits and assists 
inthe conversion thereof to the uses and purposes of 
the estate and in the administration thereof, he can- 
not afterwards hold such executor or administrator 
Mable as fora conversion of the property. In such 
case, both the owner and executor are estopped from 
disputing the title of the estate tothe property.—IN 
RE WRIGLEY’S ESTATE, Minn., 83 N. W. Rep. 989. 


92. Trust—Resulting Trusts — Husband and Wife.— 
Where a husband purchases land, and takes a deed in 
the name of his wife, it will be presumed to vest an 
absolute title in the wife as an advancement, instead 
of creating a resulting trust in favor of the husband.— 
DORMAN V. DoaMAN, IIl.,58 N. E. Rep. 235. 


93. VENDOR AND PORCHASER—Vendor’s Lien—Kstop- 
pel.—Where grantors ina deed did not intend to con- 
vey the property described in a deed, and the grantee 
did not intend to purchase, but the grantee executed 
notes purporting to be forthe purchase price of the 








property, which reserved a vendor’s lien and were 
negotiated by the grantors, the grantors could not 
claim, in defense to the note against bona Ade holders, 
that there was no vendor’s lien onthe property, be- 
eause they never intended to convey and did not de- 
liver a deed.—BRENEMAN v. MAYER, Tex., 58S. W. Rep. 
725. 

94. WATERS AND WaTER COURSES — Priorities—Aban- 
donment.—Defendant in 1881 diverted the waters of a 
stream above a mill, and stored them for irrigation 
purposes, subject to the right of the milling company 
to use 60 cubic feet per second to propel the mill. In 
1892 plaintiffs constructed a ditch below the mill, and 
appropriated the water after it had been used hy the 
milling company. Held,that the fact that defendant 
on Sundays and holidays, and at other times when the 
mill was not in operation, had diverted all the waters 
of the stream, but always in recognition of the rights 
of the milling company, was not sufficient to justify a 
decree awarding defendant priority asto the water 
used by the mill incase ofits abandonment by the 
milling company.—CACHE La POUDRE RESERVOIR Co. 
v. WATER Sopp_Ly & STORAGE Oo., Colo., 62 Pac. Rep. 
420. 

95. WILLS—Bequest of Proceeds of Land.—A will de- 
vising land tothe executor in trust to sell same and 
divide the proceeds among certain persons operated 
merely asa bequest of the proceeds ofthe land, and 
therefore a sale by the testator in his lifetime was not 
an ademption of the legacy, though the legatees were 
not tka heirs of testator.—MILLER’sS EXR. v. MELONE, 
Ky., 58 8. W. Rep. 708. 


96. WILL—Charitable Bequest.—A will bequeathing 
testator’s estate to his executor in trust forthe erec- 
tion of church buildings for certain named denomina- 
tions, and within a specified territory, the executor 
beipg vested witha discretion, within these limita- 
tions, astothe location and cost of the edifices, and 
the particular denomination to receive the testator’s 
bounty in each instance, is not invalid for uncertainty 
in the beneficiuries intended, a person being appointed 
by the will to render them certain by selection.—TRaF- 
TON V. BLACK, IIl., 58 N. E. Rep. 292. 


97. WILLS — Devise in Fee — Limitation by Later 
Clause.—Where a will, by its first clause, devised cer- 
tain lands to testator’s widow in fee, and subseguent 
clauses provided that when the youngest child became 
of age the property should be divided equally between 
allthe children, naming them, provided that, if the 
widow should remarry before the youngest child be- 
came of age, then the property of the estate should be 
equally divided between the children, the estate in fee 
is not reduced by the subsequent clause to an estate 
for years or life with remainder in the children, since 
the language of the later clause is in form the imposi- 
tion of a restraint jon the estate previously granted, 
which is ineffective.—LANGMAN V. MARBE, Ind., 58 N. 
E. Rep. 191. 

98. WILLS—Distribution of Residuary Estate.—Where 
a testator gives a number of legacies of various 
amounts, andtben directs that his remaining estate 
shall be distributed “ex equs’’ among such legatees, 
such estate is to be distributed equally among the sev- 
eral legatees.—ARCHER V. MORRIS, N. J., 47 Atl. Rep. 
275. 

99. WILLS—Trusts — Creditors’ Bill. — Where testa- 
trix’s will directed that an annuity should be paid her 
husband for life, in lieu of all other interest in-her es- 
tate, and on her death he elected to take under the 
will, Rev. St. ch. 22, § 49, declaring that when a trust 
has been created by, or the fund held in trust has pro- 
ceeded from, some other ‘than the cestui que trust, it 
cannot be reached by a creditors’ bill against him, did 
not prevent the annuity being reached by a creditors’ 
bill against the husband, since by relinquishing his in- 
terest inthe estate, given him by law, he became ea 
purchaser of the annuity with such interest.—Re qua 
GRAHAM, IIl., 58 N. E. Rep. 357. 
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